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LETTERS 


Response from Bar 
Examiners General Counsel 

As general counsel for the Florida 
Board of Bar Examiners, I read with 
interest the article titled “Fitness to 
Practice Law: A Question of Conduct, 
Not Mental Illness” in the May issue. 
Unfortunately, its publication will 
surely perpetuate “the myths, fears 
and stereotypes” associated with bar 
examiners and the bar admissions pro- 
cess. 

Overlooked by the authors of the 
article (Coleman and Shellow), the 
Florida Board of Bar Examiners can 
easily demonstrate (should anyone in- 
quire) its ongoing efforts to comply 
with the significant provisions of the 
Americans With Disabilities Act. For 
example, the board is currently con- 
structing new administrative offices 
which will be fully accessible to dis- 
abled individuals. 

Even more significant, the board has 
a long history of accommodating bar 
applicants with disabilities during the 
administration of the bar examination. 
Such policy was implemented by the 
board years before the 1990 enactment 
of the ADA. See In re Florida Board of 
Bar Examiners, 353 So. 2d 98, 101 (Fla. 
1977). At the last bar examination held 
in February, the board provided with- 
out cost special testing accommoda- 
tions to 17 applicants. 

In their article, Coleman and Shel- 
low assert that the board asks its 
mental health questions “to identify 
people who lie.” Such assertion only 


contributes to the erroneous perception 
of the board’s bar application held by 
some members of the legal community. 

Clearly, a bar applicant has the duty 
to be truthful and candid with the 
board. In fact, a bar applicant’s lack of 
veracity or candor is sufficient grounds 
to warrant denial of admission to The 
Florida Bar. See, e.g., Florida Board 
of Bar Examiners re R.B.R., 609 So. 
2d 1302, (Fla. 1992); Florida Board of 
Bar Examiners re J.H.K., 581 So. 2d 
37 (Fla. 1991). 

Yet, the board does not design 
questions for the purpose of catching 
liars. The questions on the bar applica- 
tion are drafted with care to solicit 
information which will assist the board 
in determining the character and fit- 
ness of a bar applicant regardless of 
such applicant’s willingness to be truth- 
ful and candid. This is especially true 
for those questions used by the board 
pertaining to an applicant’s mental 
health. As the Florida Supreme Court 
has affirmed, such inquiries are per- 
missible because “mental fitness and 
emotional stability are essential to the 
ability to practice law in a manner not 
injurious to the public.” Florida Board 
of Bar Examiners re Applicant, 443 So. 
2d 71, 75 (1983). 

Coleman and Shellow also inter- 
change references between Title I (em- 
ployment) and Title II (public services) 
of the ADA as if there is no distinction 
between the two titles. As the U.S. 
Department of Justice has recognized 
in its Title II Technical Assistance 
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Manual: “Public entities may not dis- 
criminate against qualified individuals 
with disabilities who apply for licenses, 
but may consider factors related to the 
disability in determining whether the 
individual is qualified. . . . A public 
entity does not have to lower or elimi- 
nate licensing standards that are es- 
sential to the licensed activity to ac- 
commodate an individual with a dis- 
ability.” 

Coleman and Shellow also criticize 
the board’s definition of “psychotropic 
medication.” The authors are appar- 
ently unaware of the source of such 
definition: Florida Rules of Criminal 
Procedure Rule 3.215-Effect of Adjudi- 
cation of Incompetency to Proceed: Psy- 
chotropic Medication. 

Lastly, the authors suggest that the 
failure of bar examiners “to under- 
stand mental illness leads bar examin- 
ers and courts to write and uphold 
inappropriate, ineffective inquiries.” 
Such position by the authors ignores 
the fact that the board has been well 
served by public (nonattorney) mem- 
bers over the years including distin- 
guished members of Florida’s medical 


profession. Contrary to the authors’ 
suggestion, the board’s current mental 
health inquiries were reviewed and 
revised under the direction of a promi- 
nent licensed psychiatrist (and former 
public board member) from South Flor- 
ida. 

A. PoBJECKY 
Tallahassee 


A Raveling Society 

Justice Ehrlich and Scott Makar were 
eminently correct in their recognition 
that civility is beleaguered (“Profes- 
sionalism, Civility, and Aspirational 
Conduct,” March 1994) in our profes- 
sional culture no less than in our 
“society” at large. Indeed, incivility 
distinguishes, and has for some time 
now characterized, our raveling so- 
ciety. Agglomeration, urbanization, etc., 
are surely contributing factors (al- 
though the article omits such culprits 
as law schools’ “boot camp” mentality, 
and the U.S. Supreme Court’s denomi- 
nation of law practice as “commerce”— 
which, as Jellineck long ago observed, 
threatens to raise facticity to norma- 
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tivity, to our profession’s detriment). 

Where more analysis is needed, I 
suggest, is the author’s rather bland 
assumption that a restoration of civil- 
ity is identifiable with a debatable 
aspirational code devolved upon the 
practicing bar by its guardians (as 
distinguished from a renascent consen- 
sus emergent from a coherent profes- 
sional culture stimulated by law school 
curriculum, bar association self- 
consciousness, and law-clerk mentor- 
ship). 


STEPHEN Marc SLEPIN 
Tallahassee 


Who Is Responsible 
for Poor Image? 

I am writing in response to the letter 
in the May issue from Kenneth H. 
Clevenger, “More on a ‘Different Pro- 
fession’” in which Mr. Clevenger pro- 
posed that beginning lawyers and doc- 
tors work for free or low salaries for 
the poor or in government positions. 
However, if one is to agree that our 
profession is now held in lower esteem 
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than it was in the past, I must disagree 
with his proposal because it fails to 
hold those attorneys who are responsi- 
ble for our poor image accountable. 
Further, in my observations, it is not 
the idealistic recent law school gradu- 
ates who are responsible for our poor 
image, but those who are further along 
in the profession. 


A better approach would be to hold 
those responsible for our poor 
image accountable. The approach could 
be similar to Clevenger’s proposal. How- 
ever, instead of forcing recent gradu- 
ates to work in public service for low 
pay, a system could be utilized which 
roughly sought to determine which 
attorneys were actively practicing law 
when the public’s esteem of lawyers 
fell. For instance, if it is agreed or 
studies prove that the image of lawyers 
dropped most significantly between 
1965 and 1980, all attorneys who prac- 
ticed in that period would be forced to 
perform the public service described. 
Attorneys who practiced the full 15 
years would serve two years in public 
service. Attorneys who practiced less 
than that would serve a proportional 
amount. Since many attorneys will 
surely choose to retire rather than 
serve, attorneys who refuse to serve 


would be imprisoned or fined. The 
heirs of deceased attorneys who prac- 
ticed in this period would have their 
inheritances disgorged. In fact, if stud- 
ies demonstrate that attorneys have 
actually been held in low esteem since 
Shakespeare wrote, “let’s kill all the 
lawyers,” this latter step would obvi- 
ously become the dominant one. 

An added benefit of holding the 
“guilty” lawyers accountable is that as 
opposed to having the recent graduates 
work for low salaries, the senior attor- 
neys could work for nothing at all 
since, presumably, they have accumu- 
lated enough wealth that they can 
afford to work free. 

An exception to my proposal could 
be made for public defenders, state 
attorneys, legal services attorneys, and 
all attorneys who have ever served in 
the aforementioned capacities. This is 
because, as Clevenger implies by pro- 
posing they be placed in the supervisory 
capacity for his program, they are of a 
higher moral and ethical fiber than 
other attorneys. Further, it is obvious 
that all public service personnel deci- 
sions are determined strictly on merit, 
with no political influence whatsoever. 


ANDREW B. SPARK 
Sarasota 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


Oatu oF ADMISSION TO THE FLormA Bar 


“! will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“t will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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or 44 years, Florida has had 
a “unified” state Bar—an 
organization established by 
the Supreme Court which 
all lawyers must join in order to prac- 
tice law. Unity implies oneness, as in 
spirit, aims and interests, of that which 
is made up of diverse elements. While 
unanimity may be an ideal goal, cer- 
tainly when realizing we now have 
more than 50,000 lawyers, solidarity— 
a strong consensus—is a practical goal. 
Our greatest strength comes from soli- 
darity in purpose. Solidarity was a goal 
for a besieged legal profession over four 
decades ago. It remains our goal today. 
Before the Supreme Court created 
The Florida Bar in 1950, all 2,700 
lawyers in Florida received a ballot on 
the issue of whether there should be a 
statewide bar association in which mem- 
bership was mandatory. A total of 
1,631 ballots were returned. Voting in 
favor of unification were 1,131, while 
an even 500 voted against the change. 
Yes, even then, there were dissenters. 
Clearly, in reviewing Petition of Flor- 
ida State Bar Association, et al., 40 So. 
2d 902, the central purpose of the 
organized Bar was to provide a discipli- 
nary system for unethical conduct by 
lawyers. Those in opposition contended 
that a unified bar made one’s right to 
practice law dependent on the “caprice 
of his competitors,” in that it chose a 
committee of lawyers with powers to 
discipline their fellows for unprofes- 
sional conduct. The court dismissed 
this argument, saying it took no stock 
in the accusation that the bar was not 
worthy of public trust. History has 
proven the court’s confidence in the bar 
to have been well-placed. Florida now 
enjoys what is nationally recognized 
as the best lawyer disciplinary system 
in the country. 
But the Florida Supreme Court did 
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The Florida Bar: 
Unity of Spirit and Purpose 


PRESIDENT'S PAGE 


by William F. Blews 


not create The Florida Bar solely for 
the purpose of implementing a discipli- 
nary system. The post-World War II 
era in Florida was a time of unprece- 
dented change. Florida had been a 
small southern state whose economy 
and social structure had been predi- 
cated largely upon agriculture. After 
the war, Florida experienced an enor- 
mous population surge and many visi- 
tors from other states began to vacation 
here. A previously stable environment 
was now in flux. Many traditional 
values in society were being challenged. 
All of the changes had a tremendous 
impact upon the legal profession and 
its reputation in society. In describing 
the circumstances of the time, the 
Supreme Court observed: 
At the same time, we cannot shut our eyes 
to the fact that, like the institutions of our 
country, it (the bar) is under attack and 


that we have a duty to meet the attack 
courageously. 


The court noted that it was the duty of 
the bar as a whole to meet this attack 


and not just the duty of a minority 
organization of the bar. The court 
stated: 


The assault on our institutions which the 
bar is expected to take the leading role in 
challenging also requires the impact of the 
full manpower of the bar. We do not think 
bar integration would be worth the candle 
as a specific for unethical conduct, but as a 
means of giving the bar a new and enlarged 
concept of its place in our social and eco- 
nomic pattern, it has amply proven its 
value. 


So the bar was unified to give it a 
“new and enlarged concept of its place 
in our social and economic pattern.” 
The court recognized that a unified bar 
could restore public confidence in the 
profession, enlarge professional con- 
sciousness, energize the bar’s responsi- 
bility to the public, and improve the 
administration of justice. 

Today, as in 1950, we are experienc- 
ing unprecedented change. Our profes- 
sion is under attack as never before. If 
not The Florida Bar, who is to respond 
to these attacks? No other group has a 
greater ability to influence our profes- 
sion than we ourselves. No other group 
has a greater duty to society to advance 
our profession than we ourselves. 

The Florida Bar must courageously 
respond to these attacks. Where criti- 
cism is warranted, we must change. 
Where criticism is unfounded, we must 
stand firm. We must fulfill our duty. 
We must take a new and enlarged 
concept of our place in the social and 
economic patterns of today. We must 
not allow our detractors to define us. 

Each individual member of The Flor- 
ida Bar must share in the Bar’s public 
and professional responsibility. That’s 
solidarity. The Florida Bar is all of us. 
That is our strength. In that strength 
holds the promise of a better tomorrow. 
With your help, we shall succeed. 0 
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EXECUTIVE DIRECTIONS 


Lawyer Referral Service 
Sets New Record 


ore than 53,000 refer- 
rals—or potentially one 
referral for each mem- 
ber of The Florida Bar 
—were made during the past year by 
our Statewide Lawyer Referral Ser- 
vice. The number represents a new rec- 
ord, easily passing last year’s 49,600 calls. 

The service also set a new one-day 
record, directing 466 potential clients 
to lawyers on May 9, and a one-month 
record, handling 7,652 calls in May. 
On an average day the LRS staff of six 
part-time clerks and one manager han- 
dles 358 calls to the LRS WATS line, 
1-800-342-8011. 

With the addition of Sarasota and 
Manatee counties in April, the LRS 
now covers 49 counties with a panel of 
just over 700 lawyers. We hope to add 
a substantial number of Sarasota and 
Manatee lawyers in the coming months, 
but any way you view those statistics 
the numbers add up to a lot of potential 
clients. 

All Bar members in good standing 
who carry at least $100,000 of profes- 
sional liability coverage and do not live 
in an area covered by a local bar 
referral service are eligible to join the 
Statewide LRS. Local bar associations 
operate referral services in Brevard, 
Broward, Collier, Duval, Escambia, 
Hillsborough, Leon, Orange, Palm 
Beach, Pasco, Pinellas, Polk, Santa 
Rosa, and Seminole counties. 

Dade County is by far the busiest 
single area the service covers. With 
only 268 Dade lawyers on the referral 
panel, the LRS staff made 17,291 refer- 
rals in the Miami area last year. Other 
busy counties were Lee (3,264 refer- 
rals), Marion (3,252 referrals), Alachua 
(2,756 referrals), and Bay (2,146 refer- 
rals). Referrals from out-of-state total- 
led 1,004 last year. 

Most of the incoming calls came from 
people looking for help with a family 
law matter (10,758 inquiries). Other 
active areas of referrals were labor law 


by John F. Harkness, Jr. 


(2,853 calls), consumer law (2,759 calls), 
personal injury (2,653 calls), and real 
estate (2,526 calls). 

Local bars in areas covered by the 
Statewide LRS help spread the word 
to the public, but most of the service’s 
calls are generated by the Yellow Pages 
ads appearing throughout the state. 
The Public Information and Bar Serv- 
ices staff also sends out press releases 
about the service, and has produced a 
public service announcement for radio 
stations to help spread the word. 

The service was created both for the 
good of the membership—especially 
young lawyers and those just going out 
on their own—and for the good of the 
public. LRS panel attorneys agree to 
consult with clients for up to 30 min- 
utes for $15. 

The service also provides several 
specialty panels. Lawyers serving on 
the low-fee, elder law, disability law, 
and AIDS law panels agree to provide 
a free initial consultation, and to charge 
half their usual hourly rate for work 
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performed beyond the initial consulta- 
tion. 

The LRS is funded largely by panel 
members, who agree to remit 10 per- 
cent of referral-generated fees to the 
service. Last year those fees totalled 
more than $2.3 million, which meant 
more than $200,000 in income to the 
Bar. No percentage is remitted on 
specialty panel referrals. 

If you would like to learn more about 
the LRS, or to join one of the referral 
panels, write to Karen Kelly at the Bar 
Center, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. 


Call-A-Law 

Another program the Bar offers to 
help the public and the practicing law- 
yer is the Call-A-Law service, which 
gives brief taped messages to potential 
legal consumers to help them deter- 
mine if they have a problem requiring 
an attorney’s services. 

Started in 1990, the Call-A-Law serv- 
ice received 8,541 calls during the last 
fiscal year. Callers select two- to three- 
minute recordings from a varied menu 
of legal topics. Each segment was writ- 
ten by a Florida lawyer. 

If a person calls your office for a brief 
consultation, but is not interested in 
establishing a professional relation- 
ship, you may consider directing them 
to the Call-A-Law line, (904) 561-1200. 

The most popular tapes in the series 
have proven to be “Divorce in Florida” 
(732 calls last year); “Small Claims 
Procedures” (522 calls); “The Lawyer 
Referral Service” (502 calls); “Rights 
and Duties of Tenants (456 calls); and 
“Rights and Duties of Landlords” (424 
calls). 

Call-A-Law also gives callers a 
chance to order one of the many con- 
sumer pamphlets the Bar produces. 
So far this year the program has re- 
ceived more than 500 pamphlet re- 
quests. 

Below is a partial list of topics cov- 
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L/pls is the Lawyers Professional Liability 
System, a system designed to help you save your firm 
from the jungle of liability. L/pls will show you how 
to protect your firm by taking control of your risks. 
And then L/pls will pay you for taking control. 


L/pls will pay you up to 20% in premium 
credits for successfully completing loss prevention 
programs and for using engagement letters. L/pls will 
reimburse you for up to 50% of your deductible (up to 
a maximum of $12,500) if your dispute is settled 
through mediation. 


L/pts- will pay you more 
for risking less. 
(And help you survive. 
the jungle of liability) 


A. 


The L/pls Line and Early Warning System will 
help you resolve problems before they become 
lawsuits, at no cost to you. And L/pls will offer you a 
wide range of coverage and payment options, all 
designed to save you money, including an interest-free, 
deferred premium payment plan. 


Your specialized L/pls agent can show you 
more ways L/pls will save you money. And your 
specialized L/pls agent can show you more ways L/pls 
will help your firm survive the jungle of liability. 


(800) 432-LPLS 


L/pls policies are underwritten by Security Insurance Company of Hartford and by The Connecticut Indemnity Company, both rated “A” 
(Excellent) by A. M. Best Company. The issuing company varies by state. 


* L/pls is a DPIC Companies program. DPIC is the professional liability specialist of the Orion Capital Companies, wholly owned by the Orion 
% Capital Corporation, a NYSE listed corporation with assets of over $2 billion. © 1994 DPIC Companies, Inc. 
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* ...fascinating... you'll enjoy this game...” - 


“A wonderful computer video game 
for lawyers. Tedennick, J, Chaiman, ABA USER'S GROUP 


* ...challenging and fun... Objection! teaches 
the player to make objections quickly.“ - Kurt Copenhagen, HARVARD LAW RECORD 


“It's addictive and thrilling...“ - Steve Irvin, INFO WORLD 


“ educational ... authoritative...“ - Mark Rosenbush, LAW OFFICE COMPUTING 
...cerebral, realistic and intense. - 


added explanation feature that cites cases and rules. It 
includes a professional manual entitled The Rules of 


Evidence for Matthew Bender, Inc. and Law Office 
Automation for Prentice-Hall). 


Suite B-2 


Evidence for Witness Testimony, by Ashley S. Lipson, Esq. 
(Author of Demonstrative Evidence and Documentary 


Jasper Sylvester, COMPUTER GAMING WORLD 
Dennis Lynch, CHICAGO TRIBUNE 


OBJECTIONI!! 2.0, which is available for Macintosh and 
IBM compatibles, has improved sound and graphics, and an 


CLE-OBJECTIONI!! 2.0 also includes three hours of audio cassette lecture AND the trial manual 
COMPREHENSIVE EVIDENCE. These materials are certified by the Florida Bar for 12 hours of CLER 
credit, and 9 hours of CIVIL TRIAL Certification credit. 


To order CLE-OBJECTION!! 2.0 Call 1-800-832-4980 ext 387 


or Mail $289.00 (+ $10 Shipping & Handling). 
For a non-CLE version, send $139.00 (+ $10 S&H) to: 


(419)531-9764 
FAX: (419) 531-0362 


2735 North Holland-Sylvania Rd. DISC@VER 
NC. Toledo, OH 43615-1844 p=" 


Ask about our unique Las Vegas Evidence seminars! 


Member: 
National 
Forensic 
Center 


FAX 1-800-663-3299 


Established 1967 


WE FIND HEIRS 


BETTER BECAUSE 


[4 Reasonable Fees, Non-Percentage Based 
[A Results Guaranteed, or No Charge 

(A Court Authorized Search, Recommended 
(4 Professional Reports, with certified documentation 
(4 Fully Insured, for your protection 
[4 No-Obligation Fee Quotation 


Better Way 


INTERNNIONAL 
GENEALOGICAL 
SEARCH inc 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds 

them all... A BETTER WAY. 


1-800-ONE-CALL |:::..) 


(663-2255) 


Member: 
National 
Genealogical 
Society 


Fi. Lic. A8800288 


ered by Call-A-Law, with specific tape 
numbers listed at the left. Legal secre- 
taries or other office assistants can clip 
the list for a quick reference that may 
save you time and help someone who 
needs basic questions answered but is 
not ready to retain your services. 


FLORIDA CALL-A-LAW TAPE 


DIRECTORY 
(904) 561-1200 

CRIMINAL LAW (1040) 

1041 What Should | Do If | Am Arrested? 

1042 Rights Of Juveniles Who Are Arrested 

1043 DUI In Florida 

1044 Should | Fight My Traffic Ticket? 

FAMILY LAW (1060) 

1061 Divorce In Florida (Dissolution Of Marriage) 

1062 Simplified Divorce (Dissolution Of Marriage) 

1063 Temporary Injunctions In Divorce (Dissolution 
Of Marriage) Cases 

1064 Child Custody 

1065 Child Support 

1066 Alimony 

1067 What To Do If Child Support Or Alimony Is 
Not Being Paid 

1068 Florida Guardian Ad Litem Program 

ADOPTION (1080) 

1081 General Information About Adoption Proce- 
dures 

1082 Adopting A Child Through An Agency 

1083 Adopting A Child Independently 

CIVIL LAW (1100) 

1101 Small Claims Procedures 

1102 Restraining Orders And Injunctions 

1103 What If | Am Injured At Work? (Workers’ 
Compensation) 

1104 Defamation—Libel And Slander 

1105 Medical And Legal Malpractice 

1106 What Is Trespassing? 

1107 Making A Personal Injury Claim 

CREDIT AND CONSUMER INFORMATION (1120) 

1121 General Information On Consumer Protection 
In Florida 

1122 Your Rights And Responsibilities When Apply- 
ing For Credit Or Loans 

1123 How To Avoid Being A Victim Of Auto Repair 
And Service Station Gimmicks 

1124 How To Make Pre-Paid Funeral Arrange- 
ments 

1125 Automobile Lemon Law 

1126 Legal and Binding Contracts 

WILLS, TRUSTS, AND ESTATES (1140) 

1141 Why Should | Have A Will? 

1142 What Is A Trust? 

1143 What Is A Joint Tenancy? 

1144 How To Protect Your Estate If You Become 
Sick Or Disabled 

1145 Gifts For Minors Or Persons Under Age 21 

1146 What Taxes Have To Be Paid When Some- 
one Dies? 

1147 Living Wills and Health Care Advance Direc- 
tives 

REAL ESTATE/LANDLORDS AND TENANTS 

(1160) 

1161 How To Safeguard Against Fraud When You 
Buy Land 

1162 Is There A Mobile Home In Your Future? 

1163 Property Tax Exemption 

1164 What Is Escrow? 

1165 Rights And Duties Of Tenants 

1166 Rights And Duties Of Landlords 
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It’s real simple. 


I knew online legal research 
was more current and more 
convenient, but as a solo, I 


Bruce Stern, 
Solo Practitioner, — _ I was wrong. 


for LEXIS’ MVP. 


didn't think I could afford it. 


MVP costs me only $95 a 

month. Flat fee. No strings. 

And for that I get unlimited 
online access to state law! 


_And there's no downside. 


Because there’s no minimum 
_subscription period and no 


cancellation fee. MVP's just 
what they say it is... the 
Most Valuable Part of LEXIS’ 
for small law firms. Case Closed. 
1-800-356-6548 to 


“\ speak to an MVP specialist. 
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WILLIAM BLEws 


PRESIDENT OF THE FLORIDA BAR 


The St. Petersburg sole practitioner will focus on making 
the Board of Governors more accessible and improving 
Bar communications. 


ou could be forgiven if you 

thought “President” was 

Bill Blews’ first name. 

Seems the new leader of 
The Florida Bar has a penchant for 
rising to the top of associations he’s 
joined. 

Blews has been president of (take a 
deep breath) the Academy of Florida 
Trial Lawyers, the St. Petersburg Bar 
Association, the Pinellas Trial Lawyers 
Association and the Stetson Lawyers 
Association, as well as chair of the 
Sixth Circuit Unauthorized Practice of 
Law Committee. The Stetson College 
of Law alumnus heads that institu- 
tion’s Board of Overseers where his 
daughter Deborah is scheduled to gradu- 
ate from law school in a couple of years. 

He’s also a past governor of the 
Association of Trial Lawyers of Amer- 
ica, a fellow of the American Bar Foun- 
dation and on the Board of Trustees of 
the Florida Supreme Court Historical 
Society. 


by Gary Blankenship 


That’s a lot of titles. But long-time 
friend Marty Rice said there’s a lot 
more there than just titles. 

“Bill is someone I would characterize 
as a giver, someone who always gives 
at the table instead of taking from the 
table,” Rice said. “I've always jokingly 
said that what you want to be in many 
of these organizations is a past presi- 
dent. . . . But Bill didn’t run to have 
the label of president, Bill ran to try 
to do something.” 

“He’s going to be a strong, dynamic 
and decisive president,” said 1992-93 
Bar President Alan Dimond. “Bill Blews 
is rarely in doubt. 

“TI think Bill has some very strong 
views and I think his basic personality 
is that of a good, tough litigator who 
knows what he wants to accomplish 
and has an incredible tenacity in ac- 
complishing it. Bill is very goal- 
oriented;’ Dimond said. 

Blews does have an agenda. He wants 
to preserve what he sees as the best 


in the legal profession, even at consid- 
erable personal expense to his solo 
practice. 

“One thing that needs to be under- 
stood is that there are some things in 
life more important than money, and 
the values of our profession are among 
them,” the new president said. “It’s a 
substantial financial loss to me, but it’s 
so worthwhile to have the opportunity 
to be involved in the advancement and 
protection of our profession and the 
issues of the day; to have some influ- 
ence on preserving what I think is the 
best of our profession and changing 
those things I think can be improved. 
That’s extremely satisfying.” 


Small Town Background 

Blews was born December 21, 1940, 
in Pensacola, the second of four sons 
for Frank E. (Monte) and Ruby Blews. 
His father, now deceased, served in the 
Navy in both world wars and his 
mother was a school teacher. 
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Staff members Mindy Boggs (center) and Vicki Russell help the new president prepare for a busy year. 


WILLIAM F. BLEWS, “born “Pensacola, Florida, December 21, 1940; 
admitted to bar, 1966, Florida; 1970, U.S. Supreme Court. Education: Boston 
University and Baylor University (B.A., 1964); Stetson University (J.D., 

1966). Phi Delta Phi. Recipient, Ben ‘Willard Award Stetson Lawyers 
Association, 1990. Co-Author, “On Trial: Videotape” The Florida Bar 
Journal, March, 1972. Member, Board of Trustees, Supreme Court Historical 
Society, 1990—. President, Stetson Lawyers Association, 1992. Member, 
College of Law Board, Stetson University, 1991. Member: St. Petersburg 
(President, 1981-1982), Federal and American Bar Associations; Pinellas 
Trial Lawyers Association (President, 1975-1976); The Florida Bar (Member: 
Trial Lawyers Section; Unauthorized Practice of Law Committee for the Sixth 
Judicial Circuit, 1972-1974; Chairman, 1973-1974; Board of Governors, 
1988-1993; President, 1994-1995); The Academy of Florida Trial Lawyers 
(Member, Board of Directors, 1972-1979; President, 1976-1977; Diplomate); 
American Judicature Society; The Association of Trial Lawyers of America 
(Member, Board of Governors, 1977-1979); Florida Council of Bar Association 
Presidents; American Inns of Court. Fellow: American College of Trial 
Lawyers; American Bar Foundation. Certified as a Civil Trial Advocate by 
the National Board of Trial Advocacy. Board Certified Civil Trial Beisel : 
Florida Bar Board of Legal Specialization and Education. _ ul 
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He grew up in the country outside 
Pensacola. “It was great,’ Blews re- 
called. “When I grew up, Pensacola 
was a small southern town. I still have 
a lot of family up that way.” 

He did the normal things: played 
baseball, football and basketball. Base- 
ball, Blews said, was his favorite, and 
he played first base. He played in Little 
League with Frank Bell, now a First 
Circuit judge. 

Myrtle Grove Elementary, Warring- 
ton Junior High, and Pensacola High 
School are where Blews received his 
education. After graduating in 1958, 
he attended Baylor University, where 
he received a B.A. in prelaw in 1964. 
In 1966, he received his law degree 
from Stetson University, and guess 
what—he was president of the Student 
Bar Association. He was admitted to 
The Florida Bar in the same year. 

The choice of career could be seen 
as a bit surprising. 

“There were no lawyers in my imme- 
diate family,” Blews recalled. “In fact, 
I was never physically in a law office 
until I was in law school and accompa- 
nied my parents to sign their will.” 

But he said he found law intriguing— 
an attraction that has not diminished 
over the years. 

“The power of the law is it provides 
the framework for our society and how 
our society and our government func- 
tion,’ he said. “Just the ability with 
which you could understand and ap- 
preciate relationships between indi- 
viduals and the state and corporations— 
that understanding is really the foun- 
dation for how all society functions.” 

Following law school came what 
Blews considers his biggest break. “I 
had the extreme good fortune of being 
hired by a law firm in St. Petersburg 
that was headed by Baya Harrison and 
Sam Mann, Jr.;’ he said. “Baya was 
my mentor and he was the only other 
president of The Florida Bar from Pi- 
nellas County [from 1957-58]. He was 
truly an outstanding lawyer in every 
respect. He has, to this day, an enor- 
mous effect on me. 

“My duties were to assist Baya on 
his matters and he was primarily a 
trial lawyer. He did a lot of jury trials, 
primarily insurance defense.” 

Blews began by working up cases for 
Harrison. Predecessors at the post in- 
cluded Alan Sundberg, later a Florida 
Supreme Court chief justice, Paul H. 
Roney, later chief judge of the 11th 


U.S. Circuit Court of Appeals, and 
noted trial attorney B.J. Masterson. 

“It was the best thing that ever 
happened to me in my professional life, 
the opportunity to work with Baya,’ 
Blews said. “He imbued everyone with 
a sense of value for our profession. He 
was just a great inspiration.” 

The practice of law was different 
then. There were more jury trials, but 
of shorter duration, frequently only one 
day. The Harrison-Mann firm aver- 
aged five to eight trials a month. 

When he was hired, Blews became 
the 10th lawyer in the firm—then an 
almost incomprehensibly big law of- 
fice. “This was the largest law firm in 
Pinellas County at this time,” he said. 
“People used to refer to us as ‘We the 
People’ because we were so large.” 

The future Bar president got his feet 
wet in trial work during his first year, 
with a case he now refers to as “not a 
substantial matter.” And how did he 
do? “As a matter of fact, I was fortu- 
nate,” Blews said with a smile. 


Pure Practice 

He recalls his nearly five years with 
the firm with pleasure. “It was great,” 
Blews recalled. “I became a junior 
partner—you need to underline junior— 
but all I had to do was practice law. I 
didn’t have to worry about anything 
else. I didn’t have to worry about 
overhead, I didn’t have to worry about 
personnel, I didn’t have to worry about 
management problems. 

“Back then—and that was before we 
started keeping time sheets—a pre- 
mium was placed on thoroughness, 
research, and preparation. We put in 
unbelievable hours. You put in how- 
ever many hours were necessary to do 
an excellent job.” 

When he went out on his own, Blews 
practiced primarily plaintiffs’ trial 
work, and he cited one particular case 
“back when I was a young lawyer” that 
made him switch from a defense to a 
plaintiffs’ attorney. 

He was defending an attractive nui- 
sance suit brought against a home- 
owner for a little girl who was scarred 
for life in a fire. “The harshness of the 
law did not really afford this young 
child the compensation that she should 
have had, that I wish she could have 
gotten. In a sense, our side won that 
case, because it was settled for a very 
modest amount,” Blews recalled. “But 
that case bothered me. That was one 


of the things that really kind of pushed 
me into deciding that I was going to 
start representing plaintiffs.” 

When out on his own, Blews prac- 
ticed with one other attorney, and over 
the years has practiced with as many 
as three other lawyers. But for several 
years now, he has worked by himself. 
“I am a sole practitioner now. I have 
been for several years. I have no associ- 
ates, no junior partners,” he said. 

During those years he was also ac- 
tive, as noted earlier, in a variety of 
legal organizations. He credits his work 
in the Academy of Florida Trial Law- 
yers for sparking an interest in leg- 
islative issues, which also has influ- 
enced his goals for the Bar. 

And over those years, the soft-spoken 
Blews made friends and impressed peo- 
ple, not with bombast but by actions 
and demeanor. 

“The most glaring thing about the 
guy is his consistency. That’s an asset 
that is rare;’ said long-time friend Ed 
Phillips, who met Blews more than 20 
years ago when the future president 
patronized Phillips’ former clothing 
store. “We all have our moments when 
we do the right thing and we have our 
moments when we rationalize. A con- 
sistent person is difficult to find. It 
doesn’t change with Bill even when it’s 
not beneficial to him. 

“Whatever the cards may be, he 
plays it straight up, and where they 
fall, they fall.” 


Analytical, Logical 

“Bill has the most analytical and 
logical mind I have ever seen and he 
has the admirable trait of being able 
to think things through to their lowest 
common denominator and then take 
action in a direct and appropriate way,” 
said Board of Governors member Ed 
Blumberg. 

And, he added, Blews can reach that 
“lowest denominator” in other ways. 
“At Bar retreats I have seen Bill, to the 
delight of my young children, get on 
the floor and play roughhouse with 
them,” Blumberg said. “Minutes later, 
Bill could then be seen in a courtly and 
intellectual discussion with a Supreme 
Court justice.” 

Blumberg added perhaps the ulti- 
mate lawyers’ compliment: “When I 
have a problem in my own personal 
practice, Bill is on the short list of 
those I regularly call upon for gui- 
dance. He has never failed to point me 
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A Sole Practice 
Perspective 


ill Blews is a sole practitioner. 


B That fact tells a lot about his outlook and what Bar mem- 
bers might expect from him. Although there have been 


attorneys from small firms in the Bar presidency, Blews is the first 
sole practitioner in recent history to lead the Bar. 


Blews said it was the effect of Bar regulations on small law firms 4 
that prompted him to run for the Board of Governors. He sees pluses — 


and minuses to a solo practice. 


“In a small firm or a sole-practitioner setting you have the re- 
sponsibility for your own independence, and in the smaller firm you | 
immediately feel the impact of any new regulation that affects the — 
legal profession.” he said. “You have a constant concern about the — 


management or economic aspect of your office. 


“Although these concerns are sometimes shared by lawyers in a big z 
firm, these things are very direct—you live hand to mouth. I think - 


that changes your perspective.” 


He added, “What I dislike most about the small firm is the 


necessary attention that has to be directed toward the business side. 


I would much rather devote myself entirely to the pure practice of 
law. The thing I miss most about being in a larger firm is that you — 


don’t have the opportunity to mentor young lawyers.” 


Blews tries to help those just starting out through work on the : 


Board of Overseers for the Stetson law school. 


he concerns of the small practice helped fuel his desire for | 


Bar offices. “I wanted to have some influence on the direction 
in which the Bar was moving. I wanted to be able to influence 
some changes in our profession. I wanted to make the Bar more 


responsive. I wanted to make the Bar more open. I wanted to do — 
something about member relations, to educate our members on — 
what we are and what we are not. I wanted to do something about — 
public relations and educating the public about the importance of — 


our profession.” 
Other Bar leaders see Blews’ status as important for the Bar. 


“T think the fact he is a sole practitioner will be a symbol for the 
sole and small firm practitioner,’ said immediate past President 
Pat Seitz, who was the Bar’s first woman president. “They are 
welcome, and they too have some things to offer that are valued.” 


President-elect John DeVault agreed. “Many lawyers of this 
state have the idea the Board of Governors and the presidency are 
reserved for the silk-stocking, big law firms,” he said. “Bill coming 
to this position as a sole practitioner not only brings a different 
perspective, but will help other lawyers realize it is open for anyone 
who wants to commit the time and effort.” 0 
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in the right direction.” ; 

“He brings truly a dedication to the 
profession and a willingness to give 
both his energies and intellect,” Marty 
Rice said. “Many people are willing to 
criticize the Bar, but only a few people 
are willing to construct. Bill is willing 
to build.” 

Blews has other ways of relaxing 
than roughhousing. His friends speak 
of a dedication to opera, and Blews 
rates very highly a month last year 
where “I heard Jose Carreras give a 
concert in Miami, and then Pavarotti 
give a concert in Tampa and then 
Madame Butterfly was being performed 
by a New York company that was 
coming through here. It was just a 
feast.” 

He also admits to a large classical 
music collection and enjoying reading 
histories and biographies, particularly 
about Florida history and legal history. 

He also plays golf, sometimes to the 
amusement of his friends. “His politics 
are a little off center, and he hits golf 
balls in the same direction,’ friend Rice 
said. 

Personally, Blews is divorced and 
has three grown daughters. Michelle, 
28, is married and is a representative 
for a copy machine company. Sabrina, 
25, is a representative for a medical 
supply company that works with pa- 
tients in their homes. Deborah, 22, has 
just finished her first year at Stetson 
College of Law. 


Bar Issues 

It’s unlikely in his next year as Bar 
president Blews will have time to 
catch three concerts or operas in one 
month. 

Board of Governors member and 
Budget Committee Chair Ky Koch and 
President-elect John DeVault noted the 
president will face numerous chal- 
lenges, including attempts by the At- 
torneys’ Bar Association of Florida to 
have the Bar put under the juris- 
diction of the Department of Business 
and Professional Regulation. 

That battle, they said, will be fought 
in the legislature, so that arena will be 
important to the Bar. And both said 
Blews will work to improve Bar public 
relations, both with members and with 
the general public. 

Immediate Past President Pat Seitz 
noted that her predecessor, Alan Di- 
mond, began an emphasis on public 
relations with an increase in funding 


| 


for the Bar News, among other things. 
During her year, she added, there was 
a study of public relations efforts, in- 
cluding an audit by experts from the 
National Association of Bar Execu- 
tives. 

Blews has proposed hiring a full- 
time director of communications to co- 
ordinate information efforts, and Seitz 
said that and his other efforts will be 
“going to the next level, because that 
is so critical for the effective function- 
ing of the Bar.” 

She, DeVault, and Koch agreed Blews 
will bring considerable skills to the 
challenge. “He cares very much. He 
wants to do an excellent job. He is 
thorough. He questions. He doesn’t 
take anything for granted,’ Seitz said. 
“He is willing to stand up for his 
principles, even if it is not the popular 
thing. 

“He’s very bottom-line oriented, very 
practical,’ she added. “He is looking 
at the institution to ensure that we 
maximize dollar return, that we have 
the most efficient system possible.” 

Koch said members will see “abso- 
lute, sincere 100 percent commitment 
to the Bar. The one thing I am most 
impressed with about Bill is he is doing 
this for all the right reasons. He is 
working his tail off. It’s because he’s 
interested in it, he wants to do a good 
job, and he’s absolutely committed to 
i.” 

DeVault predicted members “should 
expect some surprises and I don’t know 
exactly the nature of those. I don’t 
think Bill is one to let things rock 
along. I think in areas he thinks im- 
provement needs to be made, he will 
shake things up.” 

During his campaign, Blews empha- 
sized improving accessibility to the 
Board of Governors, better funding for 
the justice system, improving profes- 
sionalism and the Bar’s image, and 
opposition to mandatory pro bono. He’s 
making plans to deal with those issues. 


Board Membership 

The president said he will ask the 
Rules and Bylaws Committee to study 
rules governing board elections, with 
an eye to making them more accessible 
to all Bar members. One problem, he 
said, is an incumbent board member 
may delay announcing he or she is 
retiring from the board, and then tell 
only a few people, effectively limiting 
the people who can file. 


“Florida lawyers n 
our profession.” 

“The next thing you know you go to 
a bar meeting and there’s your new 
Board of Governors representative, be- 
cause that’s the only person who quali- 
fied;’ Blews noted. 

He said he wants more publicity on 
open seats, a requirement that incum- 
bents declare their intentions well be- 
fore the qualifying deadline, and an 
assurance that local bars know of the 
seats up for election well in advance. 

There should also be a study of how 
minority representation can be in- 
creased, Blews said, noting the State 
Bar of Texas has special seats reserved 
for minorities. “I am firmly committed 
to local elections of representatives to 
the board, but we need to recognize 
that most of our circuits have only one 
or two representatives and, therefore, 
it’s very difficult for us to have mi- 
nority representation,” he said. 

That policy of increased opportunity 
was carried over to committee appoint- 


eed to realize that they individually have the power to control and improve 
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ments. Blews said he made sure that 
every Bar committee had a new chair 
appointed, the first time that has been 
done. He also said he attempted to 
appoint as many new members to com- 
mittees as he could, to give fresh input 
to those Bar panels. 

On funding for the justice system, 
Blews said he hopes to convene a 
summit conference of Bar leaders, 
judges, county officials (who pay many 
court-related expenses), public defend- 
ers, state attorneys, and others. He 
already has met with judges, public 
defenders, and state attorneys. 

“My object is to help impress upon 
the legislature why we need some addi- 
tional funding and offer some solutions 
to them on which everyone can agree,” 
Blews said. “For example, the present 
system places an enormous financial 
burden on a small county when a major 
celebrated criminal case occurs. The 
expense of handling that trial is liter- 


: 


ally more than that county can handle. 

“There are some areas in which we 
all can come together and coordinate 
those interests.” 

On pro bono, Blews said the con- 
troversy over mandatory reporting on 
compliance with the voluntary goals is 
over. “That issue has been decided by 
the Supreme Court,” he said. “Now it 
is our responsibility to achieve that 
goal in the most lawyer-friendly and 
consumer-friendly manner that we 
can.” 

The president said he favors giving 
local pro bono plans as much responsi- 
bility and flexibility as possible, with- 
out heavy statewide oversight. He also 
said lawyers should not expect any 
major changes this year because “the 
court is experimenting with this. It is 
a new experiment and we will try to 
make it work the best we can.” 

Inculcating members with high pro- 
fessional standards “is a major respon- 
sibility of the Bar,” Blews said. “Profes- 
sionalism in the best sense is really 
what distinguishes the practice of law 
from the business of the marketplace. 

“We need to be able to meet the 
economic demands of the marketplace 
for our members without in any way 
diminishing professionalism.” 

One major trend affecting profes- 
sionalism, Blews noted, is the inter- 
jection of federal courts into the legal 
profession, traditionally regulated by 
states. He noted federal lawsuits have 
resulted in rulings allowing advertising, 
regulating what state bars can do in 
the legislative arena, and pending cases 
are challenging bar admission policies. 
States now have to balance federal 
mandates with efforts to improve pro- 
fessionalism, he said. 

Possibly the two hottest issues Blews 
will face concern what the Bar should 
do about legal technicians and the 
push by the Attorneys’ Bar Association 
of Florida to transfer Bar regulation 
from the Supreme Court to a legisla- 
tive agency. 

The new president has strong views 
on both. Blews noted the budget for his 
presidential year increased funding to 
investigate the unlicensed practice of 
law and said he opposes recommenda- 
tions that the Supreme Court impose 
licensing and limited regulation on 
legal technicians. He also said he sup- 
ported the vote last year for the Bar to 
take back UPL enforcement from state 
attorneys, who, he noted, don’t have 


“It’s essential that 
we prosecute UPL in 
order to provide 
protection of the 
public” 


time for that task. 

“The Florida Bar must assume the 
primary obligation,” he said. “It’s es- 
sential that we prosecute UPL in order 
to provide protection of the public.” 

He said the court had defined narrow 
areas where nonlawyers could help 
people, and “It is our obligation to 
enforce those narrow areas.” 


Lawyer Independence 

As for putting lawyer regulation un- 
der the Department of Business and 
Professional Regulation, Blews said he 
would favor using dues money to fight 
any such proposed constitutional amend- 
ment. 

“The independence of the judiciary 
and the independence of the Bar are 
maintained by the Bar being under the 
exclusive supervision of the Supreme 
Court,’ he said. “Lawyers as officers 
of the court have the key to the court- 
house. We have the key to access to the 
judicial system... . 

“As history has shown us, the court 
is a body of seven trained lawyers, 
highly intelligent, that works in a 
deliberative fashion. The legislature, 
on the other hand, is an elected politi- 
cal body that functions in response to 
influences from outside a deliberative 
process. If the legislature could control 
lawyers and lawyers’ fees, the inde- 
pendence of the lawyers would be lost. 
And instead of officers of the court, we 
would become agents of the legisla- 
ture.” 

A second result of putting lawyer 
regulation under DBPR would be the 
licensing of legal technicians, Blews 
said. “The performance of what has 
traditionally been the exclusive prac- 
tice of law will be given to legal techni- 
cians, and the public will suffer.” 

Other issues and topics will demand 
the president’s time in the coming 
year. Blews said he supports the Bar’s 
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mandatory continuing legal education 
program, adding, “I believe it has given 
Florida the best continuing legal edu- 
cation program in the nation. It’s an 
area that can be improved, specifically 
the accessibility to training programs 
and seminars, which can be more con- 
veniently managed.” 

On the Bar’s grievance and discipli- 
nary system, Blews said the Bar has 
an excellent system, but refinement is 
always possible. “We’ve been recog- 
nized nationally as having the best 
state grievance system in the country,” 
he said. “We have an open process, 
with public members involved.” 

Another potentially sticky problem 
is the Bar’s advertising regulations, 
which have been extensively criticized 
and defended in the past year. 

“We are in federal court right now 
in the 11th U.S. Circuit on the issue 
of whether many of our advertising 
regulations pass constitutional mus- 
ter,’ Blews noted. “We certainly expect 
to get some new light on those regula- 
tions with that decision.” 

On addressing Bar issues, Blews 
noted that he’s traveled and visited 
other state bars since his election. 
“What struck me is what a great sys- 
tem we have in Florida—not that it 
can’t be improved,” he said. “We have 
the best system in the nation. When 
you realize that, you realize that you 
can’t be turning to what some other 
bar association may do, because we are 
a leader. We have that awesome re- 
sponsibility of finding solutions to 
problems that haven’t been solved be- 
fore and the responsibility to take the 
lead that will extend beyond our state 
borders.” 

In meeting the challenges, President 
Blews said every Bar member has a 
role to play. “I think that the lawyers 
of Florida need to realize that they 
individually have the power to control 
and improve our profession, that they 
have the power to respond to the chal- 
lenges and criticisms of our profession. 

“We have an enormous impact on 
molding what will be the role of our 
profession in the next 10 years and 
longer. We are the ones, we have an 
enormous impact whether it’s public 
distrust of lawyers, the role of lawyers, 
whatever. No one has a greater impact 
than ourselves. We need to seize that 
opportunity and become involved and 
deal with the things we like and the 
things we dislike.” 0 
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Two Special Offers From 
The Employee-Owners Of Avis 
Exclusively For Members Of 

The Florida Bar 


Case Closed! 
Avis 
For Great 


When it comes to bar association member 
benefits, Avis always rules in your favor. “We try 
harder” by offering you low, competitive daily 
business rates along with special discounts for 
both business and leisure rentals. 

And just for the record, now you can enjoy 
valuable offers like a free upgrade and $10 off a 
weekly rental. See the coupons below for details. 

As a bar association member, you'll also 
appreciate our many convenient airport 
locations and time-saving services that make 
renting and returning an Avis car fast and easy. 
With an Avis Wizard® Number and an advance 
reservation, Avis Express® lets you bypass busy 
rental counters at over 70 U.S. and Canada 

airport locations. And during peak periods at 


emb eT Benef Its major airports, Roving Rapid Return® lets you 
e depart with a printed receipt in seconds if 


you are a credit card customer and require 
no modifications to your rental charges. 

At Avis, justice is served every day. To take 
advantage of the offers below, call your travel 
consultant or the Avis Special Promotion number 
toll free: 1-800-831-8000. Be sure to mention 
your Avis Worldwide Discount (AWD) number: 


A421600 


A Free Avis Upgrade! 

Terms and Conditions 
Coupon valid for a one-time, one-car-group upgrade on an Intermediate 
(Group C) through a Full Size 4-door (Group E) car. Maximum upgrade to 
Premium (Group G). Offer valid on daily, weekend and weekly rates only. 
Coupon must be surrendered at time of rental; one per rental. Coupon 
valid at Avis corporate and participating licensee locations in the 
contiguous U.S. Cars and upgrades are subject to availability at 
time of rental. An advance reservation with request for upgrade is 

uired. Renter must meet Avis age, driver and credit requirements. 
Minimum age is 25. 
Rental Sales Agent Instructions 
At Checkout: 
Assign customer a car one group higher than car group reserved. 
Upgrade to no higher than Group G. Charge for car group reserved. 
In AWD, enter number printed below. In CPN, enter number printed 


below. Complete this information: 


Rental Location 
Attach to COUPON tape. 
We try harder: 


AWD #A421600 
CPN #UUGC117 
Offer Expires 12/31/94 


$10 Off Weekly Rates 
Terms and Conditions 
Offer valid on an Intermediate (Group C) through a Full Size 4-door 
(Group E) car for a 5-day minimum rental at weekly rates. Coupon must be 
surrendered at time of rental; one per rental. May be used in conjunction 
with bar association special rates and discounts. May not be used in 
conjunction with any other coupon, promotion or offer. Coupon valid at 
Avis corporate and participating licensee locations in the contiguous U.S. 
Offer not available during holiday and other blackout periods. Offer may 
not be available on all rates at all times. Cars subject to availability. Taxes, 
local government surcharges and optional items, such as LDW, additional 
driver fee and refueling, are extra. Renter must meet Avis age, driver and 
credit requirements. Minimum age is 25. 


Rental Sales Agent Instructions 
At Checkout: 
In AWD, enter number printed below. In CPN, enter number printed below. 


Complete this information: 
# 


Rental Location, 


Attach to COUPON tape. 


AWD #A421600 
CPN #MUGC034 
Offer Expires 12/31/94 
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A Survey of the Statute and 
Caselaw Pertaining to 


26 U.S.C. §60501 


his article describes the 

cash reporting require- 

ments pursuant to 26 

U.S.C. §60501, which have 
caused much controversy in the legal 
profession, and charts the course that 
the legislation and judicial interpreta- 
tion have taken and will likely con- 
tinue to take in the future.! Section 
6050I requires anyone engaged in trade 
or business to report to the government 
the receipt of over $10,000 in cash on 
an IRS Form 8300. Form 8300 requires 
the cash recipient to complete a de- 
tailed information return about the 
payer, putting the recipient/attorney 
in the undesirable position of furnish- 
ing the government with information 
about payers (clients) that could lead 
to the initiation of an investigation, 
and the possibility of criminal charges 
or civil sanctions being imposed against 
those clients. Though the reporting 
requirements have been challenged on 
Fifth and Sixth Amendment grounds, 
§6050I has been held to pass constitu- 
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(Form 8300) 


by Samuel J. Rabin, Jr. 


tional muster by courts that have con- 
strued it.2 


Background of the Legislation 

The reporting provisions of §6050I 
of the Deficit Reduction Act have their 
origins in the Bank Secrecy Act of 
1970.3 Congress was concerned that 
unreported income connected with ille- 
gal activities resulted in $9 billion of 
lost revenue, and that reporting re- 
quirements would allow the Internal 
Revenue Service to identify taxpayers 
with large cash incomes. At the time 
Congress was considering the Bank 
Secrecy Act, law enforcement officials 
pushed for more extensive reporting 
requirements for individuals, and such 
requirements for individuals were even- 
tually enacted in the form of 26 U.S.C. 
§6050I. 

Section 60501 requires individuals 
engaged in a trade or business to 
report any transaction in which more 
than $10,000 cash is received to the 
Secretary of the Treasury. Once pro- 


vided, the information can then be 
used by government agencies in crimi- 
nal and civil investigations. The in- 
structions accompanying Form 8300 
state the purpose of §6050I reporting 
requirements: “Often smugglers and 
drug dealers use large cash payments 
to launder money from illegal activi- 
ties... . The government can trace 
this laundered money through pay- 
ments you report. Your compliance 
with the law provides valuable infor- 
mation that can stop those who evade 
taxes and those who profit from the 
drug trade and other illegal activities.” 


An Analysis of the Cash 
Reporting Requirements 

The IRS’ definitions of certain key 
terms are important to interpretation 
of what is, and what is not, covered by 
§6050I. The most important definitions 
are set out herein. 

The definition of “cash” raises im- 
portant issues as to what kinds of 
money and monetary instruments are 


Art by Joe McFadden 


included in the definition of “cash” and 
thus subject to reporting requirements. 
For amounts received prior to Febru- 
ary 3, 1992, “cash” means the coin and 
currency of the United States or of any 
other country which circulate in and 
is customarily used and accepted as 
money in the country in which it is 
issued. The new regulations accompa- 
nying §6050I apply to amounts re- 
ceived after February 3, 1992. The 
definition of “cash” has been expanded 
under the new regulations to include 
not only cash (the same definition as 
prior to 2/3/92), but also all monetary 
instruments, whether or not in bearer 
form with a face amount not more than 
$10,000. Such monetary instruments 
subject to reporting requirements are: 
bank drafts, cashier’s checks (whether 
it is called cashier’s check, bank check 
or treasurer’s check), money orders, or 
traveler’s check received in “designated 
reporting transactions,” or that the re- 
cipient knows are being used to avoid 
the cash reporting requirements. The 
obvious theory behind expanding the 
definition of “cash” is to eliminate trans- 
actions previously exempt from report- 
ing requirements: The new definition 
combines cash and checks, closing the 
previous loophole under which a combi- 
nation of checks, together with cash 
under $10,000, creating an aggregate 
deposit of more than $10,000, did not 
trigger a reporting requirement. A “des- 
ignated reporting transaction” is de- 
fined as a retail sale of a consumer 
durable, collectible, or a travel or en- 
tertainment activity. A “transaction” 
is defined as the underlying event 
precipitating the payer’s transfer of 
cash to the recipient. Transactions in- 
clude, but are not limited to: the sale 
of goods or services, the sale of real 
property, the sale of intangible prop- 
erty, the rental of real or personal 
property, the exchange of cash for other 
cash, the establishment of, or mainte- 
nance of, or contribution to a custodial, 
trust, or escrow arrangement, the pay- 
ment of a pre-existing debt, the conver- 
sion of cash to a negotiable instrument, 
reimbursement for expenses paid, and 
the making or repayment of a loan. A 
transaction may not be divided into 
multiple transactions in order to avoid 
reporting. Such conduct would violate 
statutes addressing the “structuring” 
of transactions to willfully cause a 
financial institution to fail to file a 
currency transaction report (CTR).4 


Read literally then, 
an attorney would 
only have to file a 

Form 8300 if the 
attorney “knew” the 
instrument was 
being used to avoid 
the reporting 
requirements 


There are exceptions to the reporting 
requirements: Any of the instruments 
identified above are not treated as 
cash, if the instrument is the proceeds 
of a bank loan as that term is defined 
in 31 C.F.R. 103. The recipient may 
rely on a copy of the loan document or 
similar documentation to substantiate 
that the monetary instrument consti- 
tutes loan proceeds. Moreover, if any 
of the instruments is received in pay- 
ment of a promissory note or an install- 
ment sales contract, it is not subject 
to reporting requirements only if prom- 
issory notes or installment sales con- 
tracts with the same or substantially 
similar terms are used in the ordinary 
course of the recipient’s business and 
the total amount of payments with 
respect to the sale that are received 
on or before the 60th day after the sale, 
do not exceed 50 percent of the pur- 
chase price. There are other exceptions 
to the reporting requirement: The re- 
ceipt of over $10,000 in cash by a 
person other than in the regular course 
of trade or business is not reportable 
under §6050I. 

There are no reporting requirements 
with respect to over $10,000 in cash if 
the entire transaction occurs outside 
the United States. However, if any 
part of the transaction occurs in Puerto 
Rico or in any other United States 
possession or territory, and the recipi- 
ent of cash is subject to the general 
jurisdiction of the IRS under Title 26 
of the United States Code, the recipient 
must report the transaction. Certain 
down payment plans are also excepted 
from the reporting requirements.® The 
instruments set out above would not 
be received by attorneys in “designated 
reporting transactions,” but still may 


28 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1994 


be subject to reporting requirements 
by attorneys if the recipient/attorney 
“knows” that the instrument is being 
used to avoid the cash reporting re- 
quirements. 

A close reading of the Code of Fed- 
eral Regulations accompanying §60501 
reveals a significant definitional incon- 
sistency. The preamble of the C.F.R. 
states that the reporting requirement 
applies to any person who, in the course 
of a trade or business, receives cash in 
excess of $10,000 in one transaction (or 
two or more related transactions). The 
plain language of the preamble thus 
clearly applies to attorneys. The regu- 
lations then state that receipt of “cash” 
must be reported when received in a 
“designated reporting transaction” 
(which is very narrowly defined and 
does not apply to the business of attor- 
neys, see the definition herein), or if 
the recipient knows that the instru- 
ment is being used to avoid reporting 
requirements pursuant to §6050I1. Thus, 
while the preamble seems to include 
attorneys in its sweeping language, the 
definition of “designated reporting 
transaction” excludes them. Read liter- 
ally then, an attorney would only have 
to file a Form 8300 if the attorney 
“knew” the instrument was being used 
to avoid the reporting requirements.§ 


Reporting Single Versus 
Multiple Transactions 


Those receiving cash should be mind- 
ful of the fact that “related transac- 
tions” are subject to reporting require- 
ments. A “related transaction” is any 
transaction conducted between a payer 
(or its agent) and a recipient of cash 
in a 24-hour period. A transaction 
between a payer (or its agent) and a 
cash recipient during a period of more 
than 24 hours will be treated as related 
if the recipient knows or has reason to 
know that each transaction is one of a 
series of connected transactions. For 
example, an attorney agrees to 
represent a client in a criminal case 
with the attorney’s fee to be deter- 
mined on an hourly basis. In the first 
month the bill is $8,000 which the 
client pays in cash. In the second 
month, the bill is $4,000, which the 
client pays in cash. The aggregate 
amount ($12,000) is a single transac- 
tion, and must be reported, because the 
total exceeds $10,000. 

The receipt of a single cash payment 
or cash installment payments relating 


to a single transaction or two or more 
related transactions must be reported 
in different manners depending on the 
dollar amounts of the initial and subse- 
quent payments. Reporting of multiple 
payments is as follows: 

1) Where both the initial and subse- 
quent payments are in excess of 
$10,000, the recipient must report each 
payment separately, unless the pay- 
ments are made less than 15 days 
apart. In that case, the recipient may 
make a single report. 

2) Where only the initial payment 
exceeds $10,000, but all subsequent 
payments are less than $10,000, the 
recipient must only report the initial 
payment (within 15 days of receipt), 
but need not report any subsequent 
payments, even if the aggregate amount 
of the subsequent payments exceeds 
$10,000. 

3) Where the initial payment is less 
than $10,000, the recipient must ag- 
gregate the initial payment and all 
subsequent payments made within one 
year of the initial payment until the 
aggregate amount exceeds $10,000. The 
recipient must report the aggregate 
amount within 15 days after receipt of 
the payment that causes the aggregate 
amount to exceed $10,000. Any subse- 
quent payment which by itself exceeds 
$10,000 must be separately reported. 
Within 15 days’ of receiving over 
$10,000 in cash in one transaction, or 
in two or more related transactions, 
the recipient must file a Form 8300 
with the IRS. Form 8300 requires the 
following information: 1) the name, 
address, and taxpayer identification 
number (TIN) of the payer; 2) the 
name, address, and TIN of the person 
on whose behalf the transaction was 
conducted;® 3) the amount of cash re- 
ceived; and 4) the date and nature of 
the transaction. 

The recipient of the cash has other 
obligations. First, the recipient must 
verify the identity of the payer. If the 
payer purports to be an alien, identifi- 
cation must be made by examination 
of a passport, alien identification card, 
or other official document evidencing 
nationality or residence. Verifying the 
identity of any other person can be 
made by examining any document nor- 
mally acceptable as identification when 
cashing or accepting checks (i.e., driver 
license or credit card). From the per- 
spective of the IRS, the Form 8300 will 
be considered incomplete if the recipi- 


ent knows or has reason to know that 
an agent is conducting the transaction 
for a principal, and the return does not 
identify both the agent and the princi- 
pal. Second, the recipient must retain 
a copy of each return filed for five years 
from the date of filing, and third, the 
receiver of the cash must furnish a 
single, annual written statement to 
each person whose name is set forth 
as an “identified person”? on an 8300 
return. Such statements must be fur- 


nished to an “identified person” on or 
before January 1 of the year following 
the calendar year in which the cash is 
received. 

A statement is considered to be fur- 
nished to an “identified person” if it is 
mailed to the identified person at that 
person’s last known address. The writ- 
ten statement need not follow any 
particular format, but must contain 
the name and address of the person 
making the return, the aggregate 
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amount of reportable cash received by 
the recipient during the calendar year 
in all cash transactions relating to the 
identified person, and a legend stating 
that the information in the statement 
is being reported to the IRS. 

The recipient of cash must also file 
an information return when receiving 
cash on behalf of another. For example, 
the following transactions are report- 
able: 

e Cash in excess of $10,000 received 
for the account of another—a person 
who collects delinquent accounts re- 
ceivable must report the receipt of 
more than $10,000 cash from the col- 
lection of an account, even though the 
proceeds of the collection are credited 
to the account of another; and 

e Cash received by agents—a person 
who in the course of trade or business 
acts as an agent and receives in excess 
of $10,000 from a principal must report 
the transaction. 

There is an exception to this require- 
ment: such a transaction need not be 
reported if an agent receives over 
$10,000 from a principal and uses all 
of the cash within 15 days in a second 
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intemational management service company, has provided its broad and + 
select clientele with valuable confidential and high quality service in all phases # 


cash transaction which is reportable 
under §6050I or Title 31 of the United 
States Code (31 C.F.R. 103), and dis- 
closes the name, address, and TIN of 
the principal to the recipient in the 
second cash transaction. An agent will 
be deemed to have met the disclosure 
requirements by disclosing only the 
name of the principal if the agent 
knows that the recipient has the prin- 
cipal’s address and TIN. 


Penalties 

Title 26 provides various civil penal- 
ties for failing to comply with the 
requirements of §6050I. Moreover, any 
person who willfully fails to make a 
return or makes a false return under 
§6050I may be subject to criminal 
prosecution. 

1) Failure to File a Correct Return: 
26 U.S.C. §6721 governs civil penalties 
for failure to file a correct return under 
§6050I(a) and provides in pertinent 
part: 


(a) Imposition of Penalty.- 
(1) In general.-In the case of a failure 
to file described in paragraph (2) by any 
person with respect to an information re- 
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turn, such person shall pay a penalty of $50 
for each return with respect to which such 
a failure occurs, but the total amount im- 
posed . . . during any calendar year shall 
not exceed $250,000. 

(2) Failures subject to penalty.- 

(a) any failure to file an information 
return with the secretary on or before the 
filing date, and 

(b) any failure to include all of the infor- 
mation required to be shown on the return 
or the inclusion of incorrect information. 

(e) Penalty in case of intentional disregard.- 
If 1 or more failures . . . are due to inten- 
tional disregard of the filing requirement 
(or the correct information reporting re- 
quirement), then, with respect to each such 
failure- 

(2) the penalty imposed under subsection 
(a) shall be $100, or, if greater- 

(A) in the case of a return required to 
be filed under section 6050I(a) with respect 
to any transaction (or related transactions), 
the greater of- 

(i) $25,000, or 

(ii) the amount of cash (within the 
meaning of section 6050I(d)) received in 
such transaction (or related transactions) 
to the extent the amount of such cash does 
not exceed $100,000, and 

(3) in the case of any penalty determined 
under paragraph (2)- 

(A) the $250,000 limitation . . . shall 
not apply, and (B) such penalty shall not 
be taken into account in applying such 
limitation. .. . 


Subsection (b) of the statute ad- 
dresses the reduction of penalties if a 
correction is made within 30 days; 
subsection (c) affords an exception for 
de minimis failures to include all infor- 
mation; and subsection (d) assesses 
lower limitations for persons with gross 
receipts of not more than $5 million. 

2) Failure to Furnish Correct Payee 
Statements: 26 U.S.C. §6722 which 
details the civil penalties for failure to 
file a correct statement to identified 
persons under § 6050I(e) provides: 


(a) General Rule.- In the case of each failure 
by any person with respect to a payee 
statement, such person shall pay a penalty 
of $50 for each statement. . . but the total 
amount imposed on such person for all such 
failures during any calendar year shall not 
exceed $100,000. 


3) Failure to Comply With Other 
Information Reporting Requirements: 
26 U.S.C. §6723, which details the civil 
penalties for failure to include correct 


information in an information return, 
provides: 


In the case of a failure by any person to 
comply with a specified information report- 
ing requirement on or before the time pre- 
scribed therefor, such person shall pay a 
penalty of $50 for each such failure, but the 
total amount imposed . . . during any cal- 
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endar year shall not exceed $100,000. 


Conflict Between The 
Florida Bar and the 
Federal Government 

The Florida Bar Board of Governors 
recently approved an ethics opinion 
governing the reporting of large cash 
fees to the IRS. The proposed opinion 
advises lawyers to exclude a client’s 
identity and the amount of the cash 
payment absent the client’s permission 
or a court order, and that when served 
with an IRS summons the attorney 
should only reveal information he or 
she feels is not protected by the attorney- 
client privilege.1° An assistant U.S. 
attorney in the Southern District of 
Florida represented the federal govern- 
ment at The Florida Bar meeting at 
which Opinion 92-5 was considered, 
and stated that the opinion is irrespon- 
sible and potentially harmful to the 
attorney and the client in that it is 
needlessly confrontational and fails to 
clearly delineate what an attorney’s 
reporting responsibilities are when re- 
ceiving over $10,000. The point of con- 
tention between The Florida Bar and 
government attorneys stems from the 
fact that the ethics opinion advises 
attorneys not to reveal “confidential 
and/or privileged information.” Prose- 
cutors take the position that not re- 
vealing confidential information in the 
absence of a court order is going too 
far, because it implies that it is unethi- 
cal to provide confidential information. 
Prosecutors agree with the opinion that 
privileged information can only be re- 
vealed by court order, but argue that 
a client’s identity and the amount of 
the fee paid while confidential, are 
rarely privileged.!! 


Caselaw Interpreting §6050! 

The litigation concerning §6050I has 
centered around whether compelling 
cash recipient attorneys to complete 
Forms 8300 is violative of the attorney- 
client privilege, the Sixth Amendment 
right to counsel, the Fifth Amendment 
right to be free from self-incrimination, 
or ethical considerations imposed by 
the Rules of Professional Conduct gov- 
erning attorneys. Some circuits have 
recognized exceptions to this general 
rule in unique circumstances,!? but 
most courts have held §6050I constitu- 
tional and that information requested 
on Form 8300 does not violate the 
attorney-client privilege or ethical 
rules.}3 


There has been some litigation 
concerning “structuring” transactions. 
“Structuring” refers to the process of 
splitting a sum of over $10,000 into 
smaller transactions of less than 
$10,000 in order to avoid the reporting 
requirements under §6050I, or to cause 
a bank to fail to file a currency transac- 
tion report in violation of 31 U.S.C. 
§5313.14 The U.S. Supreme Court, in 
an opinion authored by Justice Ruth 
Bader Ginsburg, recently held that to 
give effect to the “willfulness” require- 
ment of §5322(a) (an antistructuring 
provision), the government is required 
to prove that the defendant knew the 
structure he or she undertook was 
unlawful, and not only that the defen- 
dant intended to circumvent reporting 
requirements. Thus, the “willfulness” 
requirement of the statute is no longer 
satisfied if the defendant did not know 
the structuring was ille 


In the reported decision of In Re 
Grand Jury Proceedings 88-9 (MIA), 


899 F.2d 1039 (11th Cir. 1990), an 
attorney moved to quash a grand jury 
subpoena requiring him to produce 
financial documents relating to an un- 
identified client on the ground that the 
information sought was protected by 
the attorney-client privilege and the 
work-product doctrine. The court af- 
firmed the district court’s order of con- 
tempt when the attorney refused to 
answer questions or produce documents 
for the grand jury, holding that the 
identity of a client and the fees re- 
ceived are not normally privileged, and 
that the “last link” doctrine does not 
apply even though the government did 
not know the identity of the client in 
question. 

In United States v. Goldberger & 
Dubin, P.C., 935 F.2d 501 (2d Cir. 
1991), the court held that fee arrange- 
ments between attorney and client are 
not privileged because they are not 
communications necessary to obtain- 
ing informed legal advice. The court 
also stated that even if a conversation 
concerning fees technically might fall 
within the scope of the attorney-client 
privilege, the privilege would yield in 
the face of a federal statute that implic- 
itly precludes its application, and that 
§6050I was such a statute. Id. at 506. 

In United States v. Leventhal, 961 
F.2d 936 (11th Cir. 1992), an attorney 
was issued a summons by the IRS to 
obtain certain information necessary 
to complete and verify Forms 8300 he 
filed. Leventhal had submitted Forms 
8300 omitting identification of the indi- 
vidual from whom the cash was re- 
ceived, stating that the information 
requested by the IRS was likely to 
violate attorney-client privilege. The 
court held that the identity of a client 
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on matters involving the receipt of fees 
from a client are not normally within 
the attorney-client privilege. The court 
recognized a narrow exception to this 
general rule: Under the “last link” 
doctrine, the attorney-client privilege 
protection is extended to nonprivileged 
information, protecting other attorney- 
client communications where “the in- 
criminating nature of the privileged 
communications has created in the 
client a reasonable expectation that 
the information would be kept confi- 
dential.” However, the court held 
that the “last link” doctrine was inap- 
posite here since the clients at issue 
were already under indictment, and 
thus the government was already aware 
of their identities.17 In United States 
v. Garland, 1992 W.L. 138116 (N.D. 
Ga.), the court held that the IRS could 
compel a law firm to disclose the identi- 
ties of clients who make cash payments 
to the firm in excess of $10,000. 

The few courts that have held that 
revealing a client’s identity would vio- 
late attorney-client privilege have lim- 
ited their holdings to those situations 
in which revelation of the client’s iden- 
tity would also reveal the substance of 
confidential attorney-client communi- 
cations that are privileged. In Matter 
of Grand Jury Proceeding, Cherney, 
898 F.2d 565 (7th Cir. 1990), the defen- 
dant, an attorney, was subpoenaed to 
appear before a grand jury with docu- 
ments that would reveal the identity 
of an individual who paid him legal 
fees on behalf of someone else. The 
attorney moved to quash the subpoena 
on the ground that revealing the iden- 
tity of the payer was protected by the 
attorney-client privilege, but submitted 
the requested documents for in camera 
review. After reviewing the documents, 
the Seventh Circuit found that because 
the payer sought personal legal advice 
(concerning his involvement in the 
same drug conspiracy in which the 
client was charged) prior to the attor- 
ney’s representation of the client, the 
payer’s identity was protected by the 
attorney-client privilege. The court held 
that while mere incrimination of the 
payer would not be enough to quash 
the subpoena, since revelation of the 
payer’s identity would reveal a confi- 
dential communication between the at- 
torney and the payer, the subpoena 
must be quashed. The court noted that: 
This is not the typical case where the 
government seeks disclosure of a known 
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client’s fee structure, which is usually used 
to determine whether the attorney was paid 
with illicit funds. In that scenario, revela- 
tion of the fee information would most likeiy 
serve to incriminate the fee payer, but 
would not risk exposure of a confidential 
communication. 


Id. at 568. 

The holding in Cherney, appears to 
be limited narrowly to its facts. In 
Vignelli v. United States (Drug En- 
forcement Agency), 992 F.2d 449 (2d 
Cir. 1993), the court rejected the defen- 
dant/attorney’s contention that the at- 
torney-client privilege protected the 
identity of the client and the fees paid 
on facts similar to Cherney. The court 
stated that normally the identity of 
clients and fees paid are not within the 
privilege, but that the scope of what 
information does fall within it is un- 
clear: “What those ‘special circum- 
stances’ [are] that would protect this 
information has not been precisely de- 
fined. What they are remains as enig- 
matic as the smile that Leonardo Da 
Vinci left us on the face of the Mona 
Lisa.” Id. at 450. 

A district court in Kansas recently 
offered hope that some members of the 
bench are troubled by the conflict be- 
tween §6050I requirements and the 
role of an attorney as contemplated by 
the ethical rules governing the profes- 
sion. In United States v. Monnat, D.C. 
Kan., No. 93-1326-PKF, 1/13/94, the 
court’s concerns about ethics violations 
as a result of revealing identities of 
clients and fees paid prompted it to 
suspend the matter pending a study 
by the Federal Committee on Attorney 
Conduct of the issues presented in such 
situations. The court stated with re- 
gard to the disclosures required pursu- 
ant to 26 U.S.C. §6050I: 


The problem here is with the court’s own 
perceptions as to what is expected of the 
attorney in the exercise of his professional 
role. In the court’s view, this Act [Deficit 
Reduction Act], these decisions, and the 
reasoning therefore fly in the face of what 
an attorney’s role is all about ... [the 
attorney-client relationship] . . . is a rela- 
tionship different from any other in our 
society, save for the confessor or physician. 


The Sixth Circuit recently “reluc- 
tantly” decided in United States v. 
Ritchie, No. 92-6393 (6th Cir. Feb. 3, 
1994), that an IRS summons against 
an attorney requesting disclosure of 
the identity and fee arrangement of the 


attorney’s client can withstand Fifth 
and Sixth Amendment challenges. The 
court’s reluctance appears to be based 
upon its philosophical disagreement 
with the decision, though this conclu- 
sion is necessarily speculative since 
the court does not explicitly state the 
reasons for its “reluctant” affirmance 
of the district court’s enforcement of 
the summons. While upholding en- 
forcement of the summons, the court 
rejected the district court’s reliance on 
the facts that the persons were seeking 
legal advice from a “well-known crimi- 
nal defense attorney,’ and that they 
sought to keep their identities secret 
as reasonable bases for enforcement. 
The court stated: 


While statistically speaking there may be 
a high correlation between acting in secret 
to consult well-known criminal defense coun- 
sel and being guilty of internal revenue 
violations, we doubt this is a constitution- 
ally permissible inference. Our legal system 
requires that the innocent and the guilty 
alike be permitted to consult on legal mat- 
ters without attaching penalty to the exer- 
cise of that right. To allow such consultation 
to be used as the basis for creating a class 
of suspect tax violators is to unduly burden 
the right to consult one’s attorney. 

However, the court went on to state 
that dealing in large amounts of cash 
without having to account for it is not 
a constitutionally protected liberty in- 
terest, and law firms cannot be granted 
a monopoly on money laundering, sim- 
ply because their services are personal 
and confidential. Thus, the fact that 
the clients paid for legal services with 
large amounts of cash is a sufficient 
legal basis for enforcing the IRS sum- 
mons. 


Convergence of Forms 8300, 
Money Laundering Provisions, 
and IRS Summonses, Audits 
One of the original goals for which 
26 U.S.C. §6050I was promulgated was 
to track cash deposits in excess of 
$10,000, in order to determine whether 
the money was illegally derived, and/or 
whether the transaction in question 
(for which the form was to be filed), 
was part of a scheme to introduce 
illicitly obtained funds into the bank- 
ing system and thereby to present the 
funds as being legitimately derived. 
The government has recently initiated 
a program, contemporaneous with the 
aggressive identification of incomplete 
or delinquent filers of 8300 forms and 
the enforcement of the provisions of 


§6050I, to audit small businesses which 
have been specially targeted because 
of their high potential to under-report 
or entirely avoid the reporting of tax- 
able income. The targeted businesses 
are small law firms, trucking compa- 
nies, taxi operators, air charter compa- 
nies, bed and breakfasts, gas retailers, 
and mortuaries. When the IRS audits 
a small law firm,!® it will not certify 
the audit as complete and concluded 
until it has, inter alia, verified all of 
the information on 8300 forms that 
were filed, or should have been filed. 
Thus, if the auditor discovers incom- 
plete Forms 8300 (i.e., that the identity 
of the payer is omitted), or if the 
auditor finds evidence that forms were 
not filed at all, the audit will not be 
certified as complete until all forms are 
completed and filed. 

In addition to the audit process, the 
IRS has embarked upon a program to 
compel compliance with §6050I1 sepa- 
rate from the audit process, by utiliz- 
ing the agency’s administrative sum- 
mons power to compel filers to provide 
complete information on uncompleted 
8300 forms. When an incomplete form 
is received by the IRS, a multi-step 
procedure begins in which the IRS 
attempts to obtain the omitted infor- 
mation. The agency first corresponds 
with the filer, pointing out the omis- 
sions and urging the filer to provide 
the missing information. If the filer 
does not provide the requested infor- 
mation, the IRS ultimately resorts to 
its summons power. The IRS assesses 
fines (dependent, in part upon the 
amount of money claimed in the 8300 
form) in conjunction with a summons. 
If the filer provides the summonsed 
information, then the IRS may reduce 
or eliminate the fine. 

The convergence of the money laun- 
dering statutes with §6050I may be 
complete when a pattern of Forms 
8300 are filed on one case or in related 
cases which cause the government to 
assert that it can prove that the filer 
knew, or should have known that the 
funds were criminally derived and, 
therefore, that the filer was engaged 
in the laundering of illicit proceeds 
pursuant to 18 U.S.C. §§1956, 1957.19 


Disclosure of Information on 
Form 8300 Filed by Attorneys 
The IRS has initiated unprecedented 
enforcement actions against attorneys 
and other individuals and entities in 


an effort to compel compliance with 
§6050I1. As has been demonstrated, the 
body of potential arguments that can 
be advanced to prevent the disclosure 
of information sought on Form 8300 
has been significantly reduced by judi- 
cial opinions in this area. Neverthe- 
less, there are still some viable argu- 
ments against disclosure including: 

e The Attorney-Client Privilege: Al- 
though the privilege has been held to 
be inapplicable to many circumstances, 
exceptions to it still exist where the 
client would be identified or implicated 
in the very matter for which legal 
advice was being sought; where disclo- 
sure would simultaneously disclose a 
confidential or privileged communica- 
tion; and where disclosure would pro- 
vide the “last link” in the chain of 
evidence necessary for a criminal in- 
dictment. 

e Bar Ethical Rules: The bars of 
approximately 10 states, including Flor- 
ida, have issued ethical opinions and 
guidelines in which the bars have taken 
similar positions that disclosure of the 
client identifying information sought 
on Form 8300 would (or could) violate 
the duty of confidentiality that an 


attorney owes to his or her client, and 
therefore, the identifying information 
should not be disclosed, unless the 
client waives the privileges related 
thereto, or unless a court orders disclo- 
sure. At the time of the writing of this 
article, an attorney in the Southern 
District of Florida had a case pending 
before the court in which he had re- 
ceived summonses from the IRS to 
provide complete information on ap- 
proximately ten 8300 forms. He sug- 
gested to the district judge that compli- 
ance was not possible because some of 
the clients could not be located to 
ascertain their position on waiving 
their privileges, while others continued 
to have legitimate concerns about be- 
ing prosecuted should disclosure be 
mandated. 

e Vagueness within Form 8300: As 
previously discussed more fully, there 
is a definitional conflict in the Code of 
Federal Regulations accompanying 26 
U.S.C. §6050I in that the preamble to 
the C.F.R. states that the reporting 
requirements apply to any person (pre- 
sumably including attorneys) receiving 
cash in a designated reporting transac- 
tion. The definition of a “designated 
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reporting transaction” is defined to 
exclude the business of attorneys, and 
an argument can be advanced that 
attorneys are therefore exempt from 
the filing requirements.2° 

e A Violation of the Legislative Intent 
of the Statute: Section 60501 was origi- 
nally part of the Deficit Reduction Act, 
which was intended to locate cash in 
the underground economy and reduce 
the deficit. There was no law enforce- 
ment purpose contemplated in the origi- 
nal legislation, but later generations 
of legislation have, disturbingly, been 
aimed at criminal enforcement, con- 
verting attorneys into conduits of infor- 
mation and providers of evidence 
against their clients whose problems 
could originate in, or be exacerbated 
by, their decision to seek legal advice. 


Conclusion 

The body of caselaw interpreting 
§6050I makes clear that the prospects 
for victory by attorneys in the courts 
on constitutional grounds is dubious. 
However, the American Bar Associa- 
tion and the National Association of 
Criminal Defense Lawyers are work- 
ing with Congress, some enlightened 
U.S. Senators, and members of the 
executive branch of the federal govern- 
ment in an effort to reach an agree- 
ment with respect to disclosing clients’ 
identities and fee information that both 
sides can accept. As the IRS continues 
to step up its enforcement against 
attorneys, caselaw will continue to 
emerge and perhaps change the con- 
tours of the attorney-client relation- 
ship as we know it. 9 


1 26 U.S.C. §6050I should not be con- 
fused with currency transaction reporting 
statutes governing financial institutions 
such as 31 U.S.C. §§5322, 5324. Those 
statutes apply to financial institutions, re- 
quiring them to file currency transaction 
reports (CTR’s) when they receive deposits 
in excess of $10,000. Much of the litigation 
about these statutes has focused on “struc- 


turing” transactions to cause the financial 
institution to fail to file a CTR. See United 
States v. Shirk, 981 F.2d 1382 (3d Cir. 
1993); United States v. Schmidt, 947 F.2d 
362 (9th Cir. 1991) (expanding the statutory 
definition of “financial institution” to in- 
clude money launderers and requiring laun- 
derers to file CTR’s); United States v. Bucey, 
876 F.2d 1297 (7th Cir. 1989). 

2 See, e.g., United States v. Goldberger 
& Dubin, 935 F.2d 501 (2d Cir. 1991); 
United States v. Leventhal, 961 F.2d 936 
(11th Cir. 1992); but see Matter of Grand 
Jury Proceeding, Cherney, 898 F.2d. 565 
(7th Cir. 1990) (holding that client’s identity 
is protected by attorney-client privilege). 

3 The Bank Secrecy Act requires finan- 
cial institutions dealing in large cash trans- 
actions, and individuals entering or leaving 
the country with large amounts of cash to 
file reports with the Secretary of the Treas- 


ury. 

4 See 31 U.S.C. §§5322, 5324. 

5 Because this exception does not apply 
to the ordinary business of attorneys, the 
details are not discussed. For a full explana- 
tion of this exception, see 26 C.F.R. §1.6050I- 
1(c(B)(vi). 

6 Note, however, that 26 C.F.R. 
§1.60501(c)(7)(iii) (Example 2) discusses an 
attorney’s receipt of cash when representing 
a criminal defendant as a transaction that 
triggers reporting requirements. 

7 Where both the initial and subsequent 
payments are in excess of $10,000, the 
recipient must report each payment sepa- 
rately, unless the payments are made less 
than 15 days apart. In that case, the recipi- 
ent may make a single report. If a person 
elects to make a single report, it must be 
filed by the 15th day after the date the 
initial payment is received. 

8 This applies if the recipient knows or 
has reason to know that the person from 
whom the cash was received conducted the 
transaction as an agent for another person. 

9 “Identified person” means the payer. 

10 See Proposed Advisory Opinion 92-5 
adopted in Orlando on December 7, 1993. 

11 See Board Approves Opinion Govern- 
ing IRS Cash Reporting, THE FLorwa Bar 
News, Jan. 1, 1994, at 14. 

12 See In Re Grand Jury Subpoenas, 906 
F.2d 1485, 1488 (10th Cir. 1990) (noting 
that three recognized exceptions to general 
rule that client’s identity and fees paid are 
not privileged are: the legal advice excep- 
tion; the last link exception; and the confi- 
dential communications exception). 

13 Cf. Matter of Grand Jury Proceeding, 
Cherney, 898 F.2d 565 (7th Cir. 1990). 


14 See, e.g., United States v. Wilson, 985 
F.2d 348 (7th Cir. 1993). 

15 See Ratzlaf v. United States, __ US. 
__, 1148S. Ct. 655, 126 L. Ed. 2d 615 (1994). 

16 Td. at 940 (quoting Rabin v. United 
States, 896 F.2d 1267, 1279 (11th Cir.), 
vacated, 896 F.2d 1283, dismissed on other 
grounds, 904 F.2d 1498 (1990). 

17 Td. at 941. 

18 Coincidentally, most criminal defense 
firms fall into this category. 

19 18 U.S.C. §1956 criminalizes transac- 
tions involving the proceeds of “specified 
unlawful activity” if the transaction itself 
is aimed at furthering specified unlawful 
activity or is intended to avoid a currency 
reporting requirement, evade taxes, or con- 
ceal the source, location, or nature of the 
proceeds. 18 U.S.C. §1957 makes it a crime 
to engage in almost any financial transac- 
tion in criminally derived property that has 
a value of more than $10,000. Moreover, 
under 18 U.S.C. §§981, 982, the government 
has both civil and criminal authority to 
forfeit any property it can trace to an 
unlawful transaction. 

20 This position is contrary to the lan- 
guage of the governing CFR’s and to the 
cases holding attorneys responsible for fil- 
ing the forms, but this specific issue based 
on the definitional disparity has yet to be 
litigated. 
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Administrative Bond Proceedings 
Against Licensed Citrus 
Fruit Dealers 


A Remedy for Florida’s Citrus Growers 


itrus is Florida’s largest 
agricultural crop. More 
than 230 million boxes of 
citrus will be picked dur- 
ing the 1993-94 season, which ends in 
August. The citrus industry creates 
more than 144,000 jobs in Florida. 
With over 791,000 acres of Florida 
under cultivation and an economic im- 
pact of over $8 billion annually to 
Florida’s economy, the purchasing, pick- 
ing, and hauling of citrus from Flor- 
ida’s 12,000 citrus growers to packing 
houses and processing facilities through- 
out the state necessitated a licensing 
program for citrus fruit dealers.! 

The citrus licensing program started 
in 1949 and was patterned after the 
United States Perishable Agricultural 
Commodities Act, 1930 (PACA).2 Most 
of the citrus fruit picked, bought, and 
transported is handled by citrus deal- 
ers licensed by the Florida Department 
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of Agriculture and Consumer Services 
(FDACS) and the Florida Department 
of Citrus (DOC) in a jointly admini- 
stered citrus fruit dealer licensing pro- 
gram.3 

During the 1992-93 season, FDACS 
issued 1,324 licenses to citrus fruit 
dealers. The 1,003 dealers who were 
required to post surety bonds posted 
bonds totaling $13,126,250. Citrus deal- 
ers may alternatively pledge certifi- 
cates of deposit or cash bonds to FDACS 
in lieu of a surety bond. Seventy-nine 
citrus dealers posted certificates of de- 
posit amounting to $954,000.4 The 
bond requirements for citrus dealers 
are designed to protect Florida’s citrus 
growers and others from economic losses 
due to violations of the Florida Citrus 
Code by citrus dealers. As of May 1, 
1993, which was the deadline for filing 
claims arising from the 1991-92 citrus 
season, 73 claims totaling $2,231,361 


had been filed against licensed citrus 
fruit dealers.5 

This article describes the pros and 
cons of bringing an administrative bond 
claim against a licensed citrus fruit 
dealer under the Florida Citrus Code. 
This article is also written as a guide 
for the practitioner whose client has a 
claim against a licensed citrus fruit 
dealer. 


Dealer Bonding Requirements 

Licensed citrus fruit dealers must 
acquire a bond or provide a certificate 
of deposit to FDACS in an amount 
principally determined by the volume 
of fruit handled by the dealer during 
the current citrus fruit season.® F.S. 
§601.55, et seg., governs the licensing 
and bonding requirements for citrus 
fruit dealers who are required under 
§601.03 to obtain the license. FDACS 
and DOC have distinct responsibilities 


Art by Joe McFadden 


; 
; 
: 


for the licensing and regulation of 
citrus fruit dealers.’ 

Initially, the DOC accepts dealers’ 
license applications. It prescribes the 
information sought from the dealer in 
the application. DOC requires more 
information regarding the applicant 
than statutorily prescribed in §601.56.8 
Among other things, the DOC requires 
production of the citrus dealer’s finan- 
cial statements, disclosure of the names 
and addresses of the principal stock- 
holders, officers and partners of the 
dealer, descriptions of delinquent ac- 
counts, and other information designed 
to assess the financial viability of the 
applicant. The DOC then evaluates the 
application and either disapproves or 
approves the application subject to cer- 
tain conditions.® 

After approval, the DOC endorses 
the application and notifies FDACS, 
which collects a statutory license fee 
of $25 for each shipping season.!° Any 
agents for dealers who are approved 
as agents for the dealer must pay a 
statutory fee of $10.11 The agents are 
then issued identification cards which 
disclose the name, address, and bond 
license number.!2 Agents play an im- 
portant role for a citrus dealer because 
they canvas the citrus-producing areas 
in Florida, purchasing fruit from grow- 
ers. 

The DOC sets the amount of the 
dealer’s bond based on the number of 
boxes the dealer anticipates handling 
during the shipping season.!3 Section 
601.61(1) establishes the standards 
used by DOC to determine the amount 
of the dealer’s bond. The minimum 
bond established by statute is $1,000 
and the maximum bond is $100,000,1* 
which may be woefully inadequate in 
the case of a large citrus dealer. If a 
dealer reasonably expects to handle a 
volume greater than that covered by its 
posted bond or certificate of deposit, it 
is required to notify FDACS to initiate 
an increase in the bond or certificate 
of deposit. A failure of a dealer to 
conform with its affirmative duty to 
report that it is handling fruit in an 
amount requiring a bond increase can 
result in a license suspension.15 

The citrus bond is for the “use and 
benefit of every producer and every 
citrus fruit dealer with whom the dealer 
deals in the purchase, handling, sale 
and accounting of purchases, and sales 
of citrus fruit.”!6 As a practical matter, 
a claimant against the bond may be 


anyone in the chain from the citrus 
grower to the packer or processor who 
deals directly with the licensed fruit 
dealer. 


Administrative Proceeding 

A claimant may initiate an adminis- 
trative proceeding against a citrus 
dealer’s bond when a dealer violates 
any of the provisions of F.S. Ch. 601 
(Florida Citrus Code).!7 Although the 
Florida Citrus Code specifically de- 
scribes certain unlawful actions, its 
provisions are sufficiently broad to 
cover any claims for breach of contract 
or violations of any of FDACS’ or DOC’s 
rules and regulations governing fruit 
dealers.1® Specifically, the Florida Cit- 
rus Code prohibits citrus dealers from 
making any fraudulent charge, reject- 
ing or failing to deliver citrus fruit in 
accordance with the terms of a contract 
without reasonable cause, to discard, 
dump, or destroy citrus without rea- 
sonable cause, to knowingly buy, sell, 
receive, or handle stolen citrus fruit, 
to make any false or misleading state- 
ments regarding the condition, quality, 
quantity, or disposition of fruit, or to 
describe the condition of any particular 
market for citrus fruit.!9 Similar to 
PACA’s requirements, a citrus fruit 
dealer is required to “truly and cor- 
rectly account and make full payment 
promptly, respecting any transaction 
involving citrus fruit,’ and to “perform 
any specification or duty expressly im- 
plied arising out of any undertaking 
in connection with any such transac- 
tion.”20 


A Trap for the Unwary 

Although many prohibited practices 
of licensed citrus fruit dealers are statu- 
torily described, the statutory scheme 
essentially permits any type of com- 
mercial claim under the Uniform Com- 
mercial Code or other claims regarding 
fraud, deception, and misrepresentation 
in the context of an administrative 
bond proceeding. Counterclaims aris- 
ing from the same citrus fruit transac- 
tion are permitted as are any defenses 
of setoff or recoupment.?! The majority 
of complaints filed by Florida citrus 
growers or other licensed citrus fruit 
dealers who deal with other citrus fruit 
dealers involve a breach of citrus fruit 
contract for failing to pay, not paying 
enough, or not picking the fruit timely 
or at all.22 

Any person who complains of a viola- 
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tion by a citrus fruit dealer has the 
option of either filing an administra- 
tive proceeding before FDACS or filing 
suit in court.23 This decision is critical 
because the complainant cannot do 
both and must elect a remedy.”4 

In Lloyd Citrus Trucking, Inc. v. 
Department of Agriculture, 572 So. 2d 
977 (Fla. 4th DCA 1990), the court 
interpreted §601.65 as limiting a claim- 
ant either to the administrative pro- 
ceeding or to an action at law. In Lloyd 
Citrus, the court in its initial decision 
mistakenly stated that a claimant had 
obtained summary judgment in a law- 
suit against the dealer, but that the 
judgment became unenforceable 
against the dealer because the dealer 
filed bankruptcy. On these facts, the 
court held that the claimant could not 
get “a second bite at the apple,” and 
later proceed administratively against 
the bond on the same claim.25 The 
court noted, however, in its initial 
decision “that if Lloyd Citrus [the claim- 
ant] had dropped the suit in circuit 
court prior to resolution and then filed 
with the Department [FDACS], the 
Department might have had juris- 
diction to entertain the claim.”26 In- 
credibly, when the claimant on re- 
hearing pointed out to the court that 
summary judgment had not been en- 
tered in the case, but that a voluntary 
dismissal had been entered, the court 
disregarded its prior comments and 
summarily held that the mere fact that 
suit had been brought in circuit court 
precluded a later administrative action 
before FDACS.?27 

The holding in Lloyd Citrus that 
FDACS jurisdiction is permanently ter- 
minated by the mere filing of a judicial 
suit presents the claimant with a dan- 
gerous choice. It is imperative that the 
claimant thoroughly evaluate the con- 
sequences of either proceeding against 
the bond or filing suit. Both routes 
have advantages and disadvantages. 
In a lawsuit, the claimant is not lim- 
ited in its recovery to the face amount 
of the bond. But because judgments are 
often not worth the recyclable value of 
the paper they are written on, filing 
suit may not be in the claimant’s best 
interest. A proceeding against the bond 
may only result in partial compensation 
to the claimant.28 Then again, the 
expense of prosecuting a claim admin- 
istratively is generally much less than 
pursuing a claim in court. 

Even if the bond amount, however, 


| 


is not enough to fully compensate the 
claimant, the fruit dealer’s license may 
be terminated in the event the dealer 
fails to pay the claimant in full as 
directed by the FDACS.29 The claim- 
ant, therefore, has the additional lever- 
age of placing the dealer’s license in 
jeopardy. Consequently, the claimant 
needs to determine how many other 
claims have been filed against the 
dealer with the FDACS. Additionally, 
a claimant should ascertain the finan- 
cial viability of the dealer and assess 
the amount of the damages caused by 
the dealer before committing to the 
administrative bond proceeding or ju- 
dicial suit. The only manner, however, 
in which a complainant can proceed 
against the surety company on the 
dealer’s bond is through the adminis- 
trative proceeding established under 
§601.66.3° 


Complaint and Response 

The FDACS has adopted a prescribed 
complaint form which a claimant may 
use to file against a licensed citrus fruit 
dealer.3! Upon receipt by FDACS of the 
complaint, FDACS acknowledges re- 
ceipt of the complaint to the claimant 
and notifies the responding citrus fruit 
dealer and the surety company of the 
filing of the complaint.22 The notice 
informs the licensed citrus fruit dealer 
that a complaint has been filed in 
accordance with §601.66, charging the 
dealer with a violation of the Florida 
Citrus Code. 

FDACS’ notification encloses a copy 
of the complaint and states that an 
answer or response to the complaint 
must be made within 25 calendar days 
from the receipt of FDACS’ notice by 
the respondent.®3 The surety company, 
as a correspondent, is also notified that 
it may respond as well with any de- 
fenses to the claim.%4 


Prehearing Conference 

After the respondent submits a re- 
sponse to the complaint, FDACS cus- 
tomarily issues an initial order no- 
tifying the parties of the appointment 
of a hearing officer. The order requires 
that certain dates for a prehearing 
conference and final hearing be ar- 
ranged through the hearing officer and 
that any final hearing is governed 
under Ch. 28-5 of the Florida Adminis- 
trative Code. The Administrative Code 
rules provide guidelines for discovery, 
continuances, retention of counsel and 


other matters, all of which have been 
adopted by FDACS for the purpose of 
conducting the proceedings against li- 
censed citrus fruit dealers. Under the 
rules and FDAC9’ initial order, discov- 
ery can be undertaken in the manner 
provided by the Florida Rules of Civil 
Procedure.*5 All subpoenas and any 
appropriate orders must be sought 
through the assigned hearing officer.36 


The pretrial hearing is conducted in 
a manner similar to that of any civil 
circuit court pretrial proceeding with 
the exception that a pretrial stipula- 
tion is not generally required. To avoid 
trial by ambush, the claimant or re- 
spondent should request the entry of a 
pretrial order memorializing any stipu- 
lations agreed to by the parties at the 
prehearing conference. FDACQ’ initial 


The need to make critical management decisions often tests 
the strength and foundation of a partnership. 


With Hildebrandt’s experience and objectivity, you'll gain 


insight only an outsider can provide, and have the confidential 


advice you need to solve your serious management problems. 


COST CONTROL & ADMINISTRATIVE REVIEWS 


MANAGEMENT STRUCTURE 


SUCCESSOR PLANNING 


DISPUTE RESOLUTION 


LEASE RENEGOTIATION 


CRISIS MANAGEMENT 


DownsizING 


icag 
London 


Hildebrandt is the nation’s leading consulting firm 
to the legal profession and we understand your business. 
Let us help you resolve your management problems 


quickly and effectively. When you say Management, 


COMPENSATION 


EXECUTIVE SEARCH 


THE FLORIDA BAR JOURNAL/JULY/AUGUST 1994 39 


| 
| 
| 
— 
Dallas Miami ¢ New Jersey San Francisco 
affiliate-Stephen Mayson (908) 725-1600 


order requires the exchange of witness 
lists and an informal settlement con- 
ference prior to the prehearing con- 
ference. The prehearing conference is 
designed to resolve procedural issues, 
examine exhibits and documents, clar- 
ify or simplify issues, and address 
other matters to facilitate the final 
hearing.®? 


Final Hearing and Order 

The final hearing is conducted in a 
manner similar to any formal adminis- 
trative hearing. The complainant has 
the burden of proving, with competent 
substantial evidence, a violation of the 
Florida Citrus Code by the respon- 
dent.3® The complainant has the bur- 
den and proceeds first with its evi- 
dence, followed by the evidence of the 
respondent. The rules of evidence are 
relaxed.29 After the evidence is pre- 
sented, the hearing officer generally 
requests that the parties submit memo- 
randa of law in addition to proposed 
findings of fact and conclusions of law 
for the officer’s review.42 FDACS has 
a court reporter present during its 
proceedings. A transcription is made 
of the proceeding and is provided to the 
parties at the court reporter’s cost. 

After the parties submit their respec- 
tive memoranda and proposed findings 
of fact and conclusions of law, the 
hearing officer then prepares a recom- 
mended order for review ultimately by 
the Commissioner of Agriculture.*! In 
accordance with FAR28-5.404, the par- 
ties may file exceptions or objections 
to the recommended order to FDACS 
within 20 days after service of the 
recommended order on the parties.42 
The recommended order is reviewed 
by the Commissioner of Agriculture’s 
legal staff and, if approved, a final 
order is signed by the Commissioner 
of Agriculture or a designee. Generally, 
the final order incorporates by refer- 
ence the hearing officer’s recommended 
findings of fact and conclusions of law. 

If exceptions to the recommended 
order have been made, FDACS reviews 
these and makes appropriate rulings. 
After a final order is entered by the 
Commissioner of Agriculture, the com- 
plainant or respondent has 30 days 
within which to file its appeal before 
the appropriate district court of ap- 
peal.48 

If a final order holds that a licensed 
citrus fruit dealer pay monies to the 
complainant, a demand for full pay- 


ment by FDACS to the citrus dealer is 
made.*4 Upon the failure of the dealer 
to satisfy a claim or to otherwise com- 
ply with FDACS’ final order, FDACS 
is then authorized to demand those 
sums from the surety company not to 
exceed the face amount of the bond.*® 
After the bond proceeds are remitted 
to FDACS by the surety company, the 
FDACS will hold the bond monies for 
later disbursement depending upon the 
existence or amount of other claims 
against the bond for that citrus fruit 
season.46 


Distribution of Bond Proceeds 

If there are other pending claims 
against the licensed citrus fruit 
dealer,47 FDACS holds the bond pro- 
ceeds until the limitations period for 
bringing such claims has elapsed for 
that fruit season. After the limitations 
period has elapsed, which is May 1 
following the preceding citrus fruit sea- 
son, FDACS makes the appropriate 
distribution of any bond monies re- 
ceived by FDACS incident to all bond 
proceedings against the dealer.*® 
FDACS ratably distributes the bond 
proceeds by class.*? First, all citrus 
growers are paid from the bond mo- 
nies.5° If no growers have filed claims 
or if the growers’ claims collectively do 
not exceed the bond amount held by 
FDACS, then all the claims of other 
licensed citrus fruit dealers or claim- 
ants other than growers are paid.*! If 
FDACS is not holding sufficient bond 
monies to pay all of the dealer’s claims, 
the proceeds are divided pro rata among 
the claimants based on the size of their 
respective claims.®? In summary, Flor- 
ida’s citrus growers are given first shot 
at the bond, then citrus dealers or 
other commercial claimants are left 
with the remnants, if any. 

If a surety company fails to pay 
FDACS upon demand, FDACS is 
authorized to file suit against the surety 
company in the circuit court in and for 
Polk County, Florida.®3 In that pro- 
ceeding FDACS can petition that the 
circuit court enter a final order requir- 
ing the surety company to pay the 
proceeds of the bond to FDACS for 
distribution to any claimants.*4 In that 
suit FDACS is entitled to the recovery 
of all its court costs, including reason- 
able attorneys’ fees against the surety 
company.®5 

All of the administrative bond hear- 
ings take place in Winter Haven, Flor- 
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ida, at the offices of FDACS’ Office of 
Citrus License and Bond. The pretrial 
conferences and final hearings take 
place in the Florida Citrus Building 
Conference/Hearing Room, 2d Floor, 
located in downtown Winter Haven. 
Although FDACS is reorganizing its 
Office of Citrus License and Bond so 
that the administrative offices are now 
located in Tallahassee, Florida, the 
bond proceedings are still administered 
in Winter Haven. The current chief of 
the Office of Citrus License and Bond 
is Brenda D. Hyatt, whose office is at 
the Mayo Building in Tallahassee. 


Conclusion 

Although the surety bond amounts 
posted under the licensing program are 
substantial, many citrus analysts do 
not believe the bond amounts are ade- 
quate to protect the citrus industry. 
The transaction value of the total sales 
of citrus fruit in Florida enormously 
exceed the total bond amounts posted 
to protect Florida’s citrus growers and 
those who deal with licensed citrus 
dealers. 

Because of this concern, the DOC 
and various committees of the Citrus 
Commission have evaluated the effec- 
tiveness of the present licensing and 
bond program.*® Additionally, the audi- 
tor general recently conducted a per- 
formance audit which recommended 
consolidation of the program within 
one agency and more flexibility for 
FDACS to increase bond amounts of 
dealers.5? Although these evaluations 
may result in legislation modifying the 
program, the more likely result will 
simply be increased bond requirements 
to protect Florida growers whose over- 
all production of citrus continues to 
increase. If bond requirements increase, 
an administrative proceeding may be- 
come an ever more attractive remedy 
for Florida’s citrus growers and others 
who deal with citrus dealers.0 


1 Fra. Star. Ch. 601 (1993). Information 
regarding the impact of the citrus industry 
on Florida’s economy is available from the 
Florida Department of Citrus, 1115 E. Me- 
morial Blvd., Lakeland, Florida at (813) 
499-2500. 

2 Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C.A. 499a, et seq.). 

3 Fra. Star. §601.55 (1993). Under 
§601.66(1) claims must be filed prior to May 
1 of the year immediately following the end 
of the citrus shipping season. 

4 FDACS publishes annual reports with 


statistical information on administrative 
bond claims. This information is available 
from the Office of License and Bond, 500 
Third Street, N.W., P.O. Box 1072, Winter 
Haven, Florida 33882-1072 at (813) 291- 
5820. 

5 Id. The term “grower” is not defined 
in the Florida Citrus Code. A grower in the 
industry is known as one who grows citrus. 
The Florida Citrus Code uses the term 
“producer,” which is defined as “any person 
growing or producing citrus in this state for 
market.” Fia. Star. §601.03(29) (1993). 

Fra. Star. §601.61 (1993); ApMIn. 
Cope rules 5G-2.01-2.04, 20-1.001-1.012. Un- 
der certain situations, certain citrus fruit 
is exempt from bond coverage and is not 
taken into consideration when the DOC 
determines the bond amount for the dealer. 
For example, citrus which is produced on 
groves owned by or leased to the dealer is 
bond exempt. Fia. Apmin. Cope r. 20-1.004. 

7 Fra. Star. §§601.55-601.601 (1993). 


8 Fra. Apmin. Cope Chs. 20-1 and 10.108. 


9 Fra. Star. §601.58 (1993). 

10 Fra. Star. §601.59 (1993). 

11 Pra. Star. §601.601 (1998). 

12 Fua. ApMIN. Cope r. 20-1.011. 

13 Fra. Star. §601.61 (1993); Fra. ApMIN. 
Cope r. 20-1.003. 

M4 Fra. Star. §601.61(1) (1993). 

16 Fra. Star. §601.61(1) & (4) (1998). 

16 Fra. Star. §§601.61(2), 501.66(9) (19983). 

17 Fra. Star. §601.66 (1993). A claim 
against the surety bond cannot be made 
until the bond has been accepted by FDACS 
and the license has been issued to the 
dealer. Gulf Am. Fire & Cas. Co. v. Davis, 
172 So. 2d 636 (Fla. 2d D.C.A. 1965). 

18 Fra. Star. §601.64 (1993). 
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fisher Groves, 343 So. 2d 840 (Fla. 2d D.C.A. 
1976); Holly Hill Fruit Products Co., Inc. v. 
Bob Staton Inc., 275 So. 2d 583 (Fla. 2d 
D.C.A. 1973). 

22 All citrus fruit dealers are required to 
account for any fruit picked by a dealer and 
the FDACS has prescribed recordkeeping 
requirements for all licensed citrus fruit 
dealers. Accordingly, a citrus dealer’s re- 
cords are usually complete, simplifying dis- 
covery in most claims against dealers. FLA. 
Stat. §§601.69, 601.70, 601.701 (1993). See 
Conner v. Alderman, 159 So. 2d 890 (Fla. 
2d D.C.A. 1964). 

23 Fra. Star. §601.65 (1993). 

24 See Lloyd Citrus Trucking v. Dept. of 
Agr., 572 So. 2d 977 (Fla. 4th D.C.A. 1990). 

25 Id. at 978. 

26 Id. at 978. 

27 Td. at 979. 

28 Fa. Star. §601.66(6) (1993). 

29 Fra. Star. §601.67 (1993); Mayo v. 
Market Fruit Co. of Sanford, 40 So. 2d 555 
(Fla. 1949). 

80 Fa. Star. §601.65 (1993). 

31 The prescribed FDACS formal com- 
plaint form is a verified complaint, but 
§601.66(1) does not mandate a verified com- 
plaint, and simply requires a factual show- 
ing of a prima facie claim. 

82 The Office of License and Bond of 
FDACS has implemented written informal 
procedures, including forms, relating to the 
administrative proceedings that are avail- 
able upon request from FDACS. 

83 Td.; Fia. Star. §601.66(1) (1993). 

84 Fra. Star. §601.66(1) (1998). 

35 Fria. Apmin. Cope Ch. 28-5. 

36 ApMIN. Cope r. 28-5.301. 

387 Fria. ApMin. Cope r. 28-5.206. 

38 See Mayo v. Winter Haven Packing 
Co., 147 Fla. 750, 3 So. 2d 400 (Fla. 1941); 
Bowen Brothers, Inc. v. Connor, 259 So. 2d 
509, 511 (Fla. 2d D.C.A. 1972). 

39 Fia. ApMin. Cone r. 28-5.304. 

40 Fia. Apmin. Cope r. 28-5.401. 

41 Fra. Apin. Cone r. 28-5.402. 

42 Fra. Apmin. Cope r. 28-5.404. 

43 Fra. R. App. P. 9.030(b)(1)(c). 
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Are Interests in Florida 
Retirement Plans Really 
Safe From Creditors? 


hen the Supreme Court 

decided Patterson v. 

Shumate,__ U.S. __, 

112 S. Ct. 2242, 119 
L. Ed. 2d 519 (1992), debtors and 
debtors’ counsel breathed a collective 
sigh of relief in the belief that the last 
question regarding the security of in- 
terests in retirement plans subject to 
the Employee Retirement Income Se- 
curity Act (ERISA) had been resolved. 
However, even before Patterson was 
decided the lower courts had begun to 
recognize new grounds for attacks on 
debtors’ interests in retirement plans. 
Recent decisions by the 11th Circuit 
and the U.S. District Court for the 
Middle District of Florida relating to 
interests in retirement plans in bank- 
ruptcy have affirmed the validity of 
these attacks. Although there is no 
certainty that state courts will follow 
the lead of the federal courts and, in 
particular, the trend in the bankruptcy 
courts, these decisions raise significant 
new questions about the protection 
afforded by F.S. §222.21(2)(a) -in ac- 
tions in state court. This article exam- 
ines the emerging theories used to gain 
access to debtors’ interests in ERISA 


by Alan P. Woodruff 


plans and their implications for Flor- 
ida debtors in bankruptcy and in state 
court proceedings. 


Patterson v. Shumate 

In Patterson v. Shumate, the Su- 
preme Court held that “ERISA-qual- 
ified” retirement plans were excluded 
from the bankruptcy estate of plan 
participants pursuant to 11 U.S.C. 
§541(c)(2). However, before 11 U.S.C. 
§541(c)(2) is applicable, a bankruptcy 
court must determine that the subject 
plan is an “ERISA-qualified” plan. The 
“ERISA-qualified” terminology used by 
the Court in Patterson is somewhat 
confusing because retirement plans are 
generally described as being subject to 
ERISA but tax-qualified under the In- 
ternal Revenue Code. Alternatively, it 
may be construed to mean: 

1) Aplan subject to ERISA; 

2) A plan subject to ERISA which 
contains an anti-alienation clause; or 

3) A plan that is a) tax-qualified 
under I.R.C. §401(a), b) subject to 
ERISA, and c) has an anti-alienation 
provision as required by ERISA and 
the 

In the only decision which has criti- 
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cally analyzed Patterson regarding this 
issue, the court determined that 
“ERISA-qualified” must mean that the 
plan “satisfies [the requirements of] 
both the Internal Revenue Code and 
ERISA’? Although the “qualified” 
status of retirement plans has gener- 
ally been assumed, the courts have 
recently recognized their obligation to 
determine that the subject plan is, in 
fact, “ERISA-qualified” as a precondi- 
tion to the application of 11 U.S.C. 
§541(c)(2).8 

e Tax Qualification Requirement 

It is not necessary for the Commis- 
sioner of Internal Revenue to make a 
determination that a plan is not tax- 
qualified for the bankruptcy court to 
determine that a plan is not “ERISA- 
qualified.” In fact, based on the guide- 
lines provided by Patterson, the bank- 
ruptcy courts appear to have concluded 
that they have a duty to make an 
independent determination regarding 
the tax-qualified status of the plan. 
Thus, a bankruptcy court is free to 
make a determination that the plan is 
not tax-qualified regardless of the exis- 
tence of a favorable qualification ruling 
by the Internal Revenue Service® and, 


> 


2 3 
: 
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on that basis, to deny the debtor the 
benefit of §541(c)(2).§ 

Several bankruptcy cases have con- 
sidered the issue of plan “qualification” 
and found that 11 U.S.C. §541(c)(2) is 
inapplicable when the subject plan was 
not “qualified”? Any incidence of non- 
compliance may be sufficient to sup- 
port a determination that an ERISA 
plan is not qualified for purposes of 11 
U.S.C. §541(c)(2)§ and it is not neces- 
sary for the violation to rise to a level 
which would invite action by the Com- 
missioner of Internal Revenue before 
a plan may be found to be nonqualified 
for debtor-creditor purposes. Such non- 
compliance may be found in, for in- 
stance: 

1) Any violation of any provision of 
Internal Revenue Code §401(a); 

2) Failure to comply with any appli- 
cable notice or reporting requirement; 

3) Failure to administer the plan in 
conformity with the “prudent man” 
standard and “exclusive benefit rule” 
of 29 U.S.C. §1104(a); or 

4) Failure to maintain a terminated 
or frozen plan in accordance with appli- 
cable provisions of ERISA and the 
Internal Revenue Code.? 

Although the issue of a plan’s “quali- 
fication” has only been directly ad- 
dressed in bankruptcy proceedings, Flor- 
ida’s retirement plan exemption stat- 
ute, F.S. §222.21(2)(a), uses language 
which appears to make similar attacks 
available in state court proceedings. 

e Florida Exemption Based on Tax 
Qualification 

F.S. §222.21 exempts from the claim 
of creditors the following: 

[A]ny money or other assets payable to a 
participant or beneficiary from, or any in- 
terest of any participant or beneficiary in, 
a retirement plan or profit-sharing plan 
that is qualified under s. 401(a), s. 403(a), 
s. 403(b), s. 408 or s. 409 of the Internal 
Revenue Code, as amended, is exempt from 


the claims of creditors of the participant or 
beneficiary. 


Significantly, application of the Flor- 
ida statute is predicated on the tax- 
qualified status of the plan under at- 
tack. While the statute has been con- 
strued to incorporate an implied re- 
quirement for ERISA qualification,!° 
it appears that any debtor’s interest 
in any plan may be subject to attack 
merely on the grounds that the plan 
does not satisfy each and every applica- 
ble requirement of Internal Revenue 
Code.!! No state court decision has 
been identified in which any state 


Merely 
denominating a 
fund a retirement 
plan does not 
necessarily mean 
that it is a 
retirement plan for 
purposes of 
§222.21(2)(a) 


exemption statute which operates by 
reference to the Internal Revenue Code 
has been applied to determine the 
“qualified” status of a plan in a state 
court garnishment or collection pro- 
ceeding. Nonetheless, with the federal 
courts pointing the way it is inevitable 
that such actions will be brought. 

e “Retirement” Purpose Requirement 

It is also relevant that F-.S. 
§222.21(2)(a) specifically exempts in- 
terests in funds held in “retirement 
plans.” The label which is put on a 
fund is not determinative of its pur- 
pose. Thus, merely denominating a 
fund a retirement plan does not neces- 
sarily mean that it is a retirement plan 
for purposes of §222.21(2)(a). Rather, 
a court may make a determination 
that the fund is not truly a retirement 
plan by examining the debtor’s actual 
use of the fund. If a court finds that the 
fund was intended or used for purposes 
other than retirement, it may deter- 
mine that the fund is not exempt as a 
retirement plan. 

Several courts have specifically ex- 
amined the purpose of “retirement” 
funds in determining the application 
of state exemption statutes.!2 Although 
some of the state statutes which have 
been the subject of such judicial in- 
quiry have contained language specifi- 
cally referring to the intended use of 
the retirement funds,!* there is noth- 
ing in the language of the Florida 
statute, or its legislative history, which 
compels the conclusion that the label 
placed on the fund is intended to con- 
trol its exempt status. In the bank- 
ruptcy context, the Supreme Court has 
recognized that an examination of the 
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function of the fund is necessary to a 
determination of its real status for 
bankruptcy purposes.!* This same stan- 
dard is applicable in state court pro- 
ceedings. A finding that the fund under 
review is not truly a retirement plan 
might be based on evidence that, for 
example: 

1) The debtor had ample funds to 
provide for retirement from sources 
other than the plan; 

2) Funds in the plan had been used 
for purposes other than retirement ac- 
cumulation; or 

3) Funds in the plan had been in- 
vested in speculative manner inconsis- 
tent with retirement accumulation ob- 
jectives. 

Significantly, the preceding issues 
relating to the tax-qualification of re- 
tirement plans and the “retirement” 
purpose of such plans are dependant 
only on facts relating to the plan itself. 
That is, they are independent of the 
debtor-participant’s status or the rela- 
tionship between the plan and the 
owners of the entity sponsoring the 
plan. Therefore, challenges based on 
these arguments may be made in ac- 
tions to collect the interests of any plan 
participant if the facts support such 
an action. There are, however, several 
additional arguments which may be 
made when the debtor is the sole owner 
or controlling owner of the entity which 
sponsors the plan. 

e ERISA Qualification Requirement 

A plan which is not an ERISA plan 
cannot be an “ERISA-qualified” plan. 
Therefore, the threshold question is 
whether the plan in question is an 
ERISA plan. 

“ERISA only applies if there is an 
employee benefit plan that would be 
subject to ERISA”5 “The existence 
. . .ofa [ERISA] plan necessarily must 
center on the existence of an employer 
and an employee.”!6 “{[A] plan whose 
sole beneficiaries are the company’s 
owners cannot qualify as an ERISA 
plan.”!” Similarly, “a Plan without eli- 
gible participants cannot be an ERISA 
qualified ‘employee pension benefit 
plan’ 718 

The most common circumstance in 
which the ERISA-qualified status of 
retirement plans has been successfully 
attacked is that of the single owner, 
single participant plan. These cases 
are generally based on the First Cir- 
cuit’s decision in Kwatcher v. Massa- 
chusetts Service Employees Pension 


Fund, 879 F.2d 957 (1st Cir. 1989), in 
which the court held that: 
Since 1) Only an employee can be a 
participant in an ERISA plan, 
and 
2) Under ERISA an employer 
cannot be an employee, and 
3) Asole shareholder is an em- 
ployer, 
4) A sole shareholder cannot 
be a participant in an ERISA 
plan.!9 

The fact that the plan could, by its 
terms, have nonowner employees as 
participants does not preserve a plan’s 
ERISA-qualified status if the plan does 
not actually have any such partici- 
pants.2° Moreover, although the regu- 
lations relied on in Kwatcher only dis- 
cuss the employee/employer dichotomy 
in terms of sole proprietors and sole 
shareholders (and their spouses), the 
courts have construed the intent of 
these regulations to apply to any con- 
trolling shareholder.?1 For example, in 
dicta Kwatcher implied that “[any] in- 
dividual [who] dominates the action of 
a corporate entity” may be deemed to 
be an employer.22 Thus, it may not be 


Then 


necessary for an individual to have 100 
percent ownership and control to be 
precluded from being an “employee” for 
ERISA purposes.” It also appears that 
any group of related shareholders 
whose interests are subject to the own- 
ership attribution rules of Internal 
Revenue Code §318 may be deemed to 
be employers rather than employees 
for purposes of a Kwatcher analysis*4— 
although no court has yet directly con- 
sidered this issue. 

The Kwatcher analysis has been fol- 
lowed by every court which has consid- 
ered it.25 Most importantly, the 
Kwatcher analysis has been expressly 
adopted by the U.S. District Court for 
the Middle District for Florida. 


In Re: Pruner 

In In Re: Pruner, 140 B.R. 1 (M.D. 
Fla. 1992), the district court for the 
Middle District of Florida considered 
the case of a self-employed consultant 
and followed Kwatcher’s analysis of the 
applicable regulations in finding that 
the plan could not be subject to the 
provisions and regulations of ERISA. 
The district court decision is particu- 
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larly significant because it represents 
a reversal of the typical argument in 
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ruptcy court for a determination of 
whether the exemptions provided by 
F.S. §222.21(2) applied to a debtor’s 
interest in a plan which was not sub- 
ject to ERISA. On remand, the bank- 
ruptcy court held that since the plan 
was not an ERISA plan the Florida 
exemption statute was not preempted 
and that, since the plan was properly 
tax qualified under the Internal Reve- 
nue Code sections identified in 
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exempt. Significantly, the issue of 
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ERISA qualification as a precondition 
for application of the Florida statute 
was not raised. If it had been, a differ- 
ent result might have been reached. 

Dicta in In Re: Pruner also raises 
several interesting and potentially sig- 
nificant issues. Although the plan con- 
sidered in Pruner had only one partici- 
pant, it specifically contemplated the 
coverage of future employees. The dis- 
trict court observed that “[ilf the debtor 
hired even a single employee then his 
plan would convert to one subject to 
ERISA.” In making this observation 
the court seemed to imply that if the 
plan had been an ERISA plan by virtue 
of having one nonowner participant, a 
different result might have been 
reached. However, at least one circuit 
court has held that even if a plan is 
an ERISA plan with respect to non- 
owner employees, it is not an ERISA 
plan with respect to owners.2? Thus, 
there is some authority for the proposi- 
tion that even a bona fide ERISA plan 
may not be deemed to be an ERISA 
plan with respect to certain owner- 
employees. 

Even assuming, arguendo, that Pru- 
ner was correct in its inference that a 
different conclusion might have been 
reached if the plan had been an ERISA 
plan, there remains a question whether 
such a plan continues to be an ERISA 
plan when it no longer covers nonowner 
employees. That is, what is the status 
of such a plan, and the owner’s interest 
in the plan, after the plan has been 
terminated and distributions made to 
all nonowners? 

In Donovan v. Dillingham, 688 F.2d 
1367 (11th Cir. 1982), the 11th Circuit 
considered the facts and circumstances 
under which the courts should find the 
existence of a welfare benefit plan 
subject to ERISA when there is no 
formal, written plan. There the court 
held that one of the conditions for 
finding such a plan was that the plan 
currently have qualifying participants. 
Specifically, Donovan v. Dillingham 
held that a) “plans under which no 
employees or former employees partici- 
pate are not ERISA plans,” and b) a 
plan is an ERISA plan “only if the plan, 
fund, or program covers ERISA partici- 
pants because of their employee status 
in an employment relationship.”“* There- 
fore, an argument can be made that a 
plan ceases to be subject to ERISA 
when all nonowner employees who were 
formerly participants in the plan cease 


to have an interest in the plan. On the 
other hand, it has also been observed 
that whether or not a state exemption 
for an interest in a qualified plan is 
preempted depends on whether the 
statute relating to the ERISA plan was 
preempted when the contribution was 
made. That is, “{i]f a contribution is 
within ERISA when made, the state 
law exemptions are preempted and 
will remain so. [But] if the contribu- 
tions are not within ERISA, the state 
law exemptions are not preempted.”29 
The issue left unresolved by Pruner 
is whether the status of a plan as an 
ERISA plan is a predicate to a determi- 
nation of whether F.S. §222.21(2)(a) is 
preempted. However, regardless of how 
this question is answered, recent deci- 
sions raise a question over whether the 
issue of the ERISA preemption of state 
exemption statutes is even relevant in 
bankruptcy. This question cannot be 
answered without considering the con- 
sequences of the 11th Circuit’s recent 
decision in Schlein v. Mills, (In Re: 
Schlein), 8 F.2d 745 (11th Cir. 1993). 


Schlein v. Mills (In Re: Schlein) 

Schlein v. Mills, In Re: Schlein) was 
an appeal from the Middle District 
Court of Florida which had affirmed 
the decision of the bankruptcy court 
holding, inter alia, that a debtor’s in- 
terest in a simplified employee pension 
(SEP-IRA) was not exempt in bank- 
ruptcy because an SEP-IRA is subject 
to ERISA, and F.S. §222.21(2) is pre- 
empted by ERISA.®° After recognizing 
that “Florida Statute §222.21(2)(a) re- 
lates to ERISA benefit plans and, ab- 
sent an applicable exception, is 
preempted by ERISA?! the 11th Cir- 
cuit embarked on a tortured path to 
find an “applicable exception.” The court 
began this analysis by recognizing that 
ERISA preempts state laws which re- 
late to employee benefit plans but does 
not preempt other federal laws which 
may relate to employee benefit plans. 
Specifically, ERISA §514(a), 29 U.S.C. 
§1144(a), provides that: “(a) Except as 
provided in subsection (b) of this sec- 
tion, the provisions of this title and 
title IV shall supersede any and all 
State laws insofar as they may now or 
hereafter relate to any employee bene- 
fit plan” (emphasis added), while 
ERISA §514(d), 29 U.S.C. §1144(d) pro- 
vides that: “(d) Nothing in this title 
shall be construed to alter, amend, 
modify, invalidate, impair, or super- 
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sede any law of the United States .. . 
or any rule or regulation issued under 
any such law.” (Emphasis added.) 

Although F.S. §222.21(2)(a) is inar- 
guably a state law, there exists a nar- 
row class of state laws which may be 
deemed to be federal laws for purposes 
of ERISA preemption analysis. In Shaw 
v. Delta Air Lines, Inc., 463 U.S. 65, 
103 S. Ct. 2890, 77 L. Ed. 2d 490 
(1983), the Supreme Court held that 
state laws which are compelled by 
federal legislation or which are neces- 
sary to the implementation of federal 
legislation or which are necessary to 
the enforcement of federal legislation 
may be eligible for this narrow excep- 
tion. In Schlein, the court found that 
F.S. §222.21(2)(a) satisfied the require- 
ments for this exception because: 

1) Primary among the goals of the 
Bankruptcy Code is that debtors come 
out of bankruptcy with adequate pos- 
sessions to have a “fresh start”; 

2) Congress invited the states to 
participate in determining what a 
“fresh start” in bankruptcy would en- 
tail; 

3) The Bankruptcy Code adopts a 
federal exemption scheme which satis- 
fies this goal, but recognizing that 
circumstances are different in the vari- 
ous states, the code also permits the 
states to set exemption levels appropri- 
ate to the locale; 

4) If the court were to interpret 
ERISA to preempt provisions of the 
state exemption schemes, the states 
would be unable to set enforceable 
exemption levels for retirement bene- 
fits and this would relegate many debt- 
ors to a federal exemption scheme 
which might be inappropriate to the 
locale; and 

5) Finding that ERISA preempts 
state exemption statutes which may 
be applied in bankruptcy modifies or 
impairs the enforcement scheme con- 
templated in the Bankruptcy Code. 

The court’s analysis is substantially 
flawed in five major respects. 

First, the 11th Circuit’s decision is 
inconsistent with the Supreme Court’s 
decision in Patterson. F.S. §222.21(2)(a) 
is an exemption statute. In Patterson 
v. Shumate, the Supreme Court con- 
cluded that ERISA-qualified plans are 
excluded from the bankruptcy estate 
pursuant to 11 U.S.C. §541(c)(2). If 
Patterson‘s interpretation of the Bank- 
ruptcy Code is correct, it would not be 
necessary for states to exempt interests 


in ERISA plans because they would 
never become part of the bankruptcy 
estate. If such interests never become 
part of the bankruptcy estate, there 
would be no purpose in permitting 
states to determine the extent to which 
such interests should be exempted in 
bankruptcy. Therefore, the 11th Cir- 
cuit’s conclusion that Congress intended 
to allow states to establish their own 
exemption scheme as a means of pro- 
moting the policies of the Bankruptcy 
Code is inconsistent with Patterson‘s 
analysis of the relationship between 
ERISA and the Bankruptcy Code.*2 

Second, in adopting the argument 
that the Bankruptcy Code affirmatively 
seeks to promote responses to local 
needs, the 11th Circuit seized on an 
explanatory comment in the legislative 
history and incorrectly elevated it to a 
policy objective which would be im- 
paired if ERISA preempted state ex- 
emption laws that relate to ERISA 
plans. The legislative history of the 
Bankruptcy Code recognized that “cir- 
cumstances do vary in different parts 
of the country [and the Code] permits 
states to set exemption levels appropri- 
ate to the locale . . . ”33 On the basis 
of this comment, the court concluded 
that allowing states to opt-out of the 
federal exemption scheme established 
by the Bankruptcy Code and replace it 
with a state exemption scheme appro- 
priate to each state’s locale is essential 
to the “fresh start” purposes of the 
Bankruptcy Code. However, this analy- 
sis fails to recognize that the exemp- 
tion for interests in retirement plans 
provided by §522(d)(10)(E) of the Bank- 
ruptcy Code itself is inherently self- 
adjusting for local differences. This 
section of the Bankruptcy Code ex- 
empts: “(E) a payment under a stock 
bonus, pension, profit-sharing, annuity 
or similar plan or contract on account 
of illness, disability, death, age or 
length of service, to the extent reason- 
ably necessary™ for the support of the 
Debtor and any dependant of the 
Debtor.” 

Among the factors which the court 
must consider in determining the 
amount of the exemption permitted 
under §522(d\10)E) are the debtor’s 
present and anticipated living ex- 
penses.*5 Thus, a determination of the 
debtor’s needs—for purposes of deter- 
mining the amount a debtor is entitled 
to exempt under §522(d\10(E)—in- 
herently requires consideration of local 


conditions. 

Under the exception provided by the 
Bankruptcy Code, a debtor is entitled 
to keep what the debtor needs and the 
rest is surrendered to pay creditors. 
To the extent that a state law allows 
a debtor to retain funds in excess of 
those actually needed for retirement 
purposes, and thereby preserve accu- 
mulated wealth at the expense of the 
debtor’s creditors, it is that state law, 
not ERISA’s preemption of the state 
law, which impairs the policy purposes 
of the Bankruptcy Code. But more 
importantly, the premise on which the 
11th Circuit bases its analysis is not 
supported by the legislative history of 
the Bankruptcy Code. 

The rights of states to opt-out of the 
federal scheme and establish their own 
exemption scheme does not exist for 
the purposes of promoting the “fresh 
start” policies of the Bankruptcy Code. 
Rather, this option exists solely as the 
result of a political compromise to al- 
low the states some autonomy regard- 
ing the exemptions to be available to 
their residents and to allow states to 
establish a set of laws which operate 
uniformly both inside and outside bank- 
ruptcy so that creditors had the benefit 
of consistency.?7 That is, the opt-out 
provision of the Bankruptcy Code was 
enacted in response to pressures by 
creditors; not, as the 11th Circuit held, 
for any purpose relating to the “fresh 
start” needs of debtors and not to pro- 
mote any fundamental policy of the 
Bankruptcy Code. 

Florida’s retirement plan exemption 
statute simply does not satisfy the 
Shaw standard for such exemptions 
as stated in Shaw. In Shaw, the Su- 
preme Court expressly cautioned 
against an expansive interpretation of 
29 U.S.C. §1144(d) to create a “double 
savings clause”38—e.g., the state law 
is saved by the federal law which is 
saved by §1144(d). Nonetheless, in 
Schlein the court did exactly what the 
Supreme Court cautioned against; it 
adopted the legal fiction of a 29 U.S.C. 
§1144(d) safe harbour for a state stat- 
ute which is neither necessary to, nor 
inherently consistent with the pur- 
poses of, the Bankruptcy Code. 

Third, in Schlein the 11th Circuit 
followed the decision in In Re: Vickers, 
954 F.2d 1426 (8th Cir.), cert. dis- 
missed, __ U.S. __, 113 S. Ct. 4, 120 
L. Ed. 2d 933 (1992), in which the 
Eighth Circuit considered whether a 


state statute which was virtually iden- 
tical with 11 U.S.C. §522(d\(10\E) was 
preempted by 29 U.S.C. §1144(a) or 
saved from preemption by §1144(d). 
On the special facts of the case, Vickers 
concluded that, “it would be incongru- 
ous to hold pension benefits exempt 
under federal bankruptcy law but to 
strike down identical provisions ex- 
acted by the state under the express 
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provisions of the bankruptcy code.”89 
Based on this rationale, the 11th Cir- 
cuit found that any exemption found 
in a state law which was enacted 
pursuant to the authority of the opt-out 
right conferred by the Bankruptcy Code 
must be saved from preemption by 29 
U.S.C. §1144(d).4° However, the 11th 
Circuit has extended Vickers far be- 
yond its facts or policy basis. 

The state exemption statute at issue 
in Vickers mirrored a specific exemp- 
tion provision found in the Bankruptcy 
Code, §522(d)(10(E)—and in this re- 
gard the court’s reasoning was entirely 
sound. However, the 11th Circuit deci- 
sion in Schlein uses the Vickers analy- 
sis to give states carte blanche author- 
ity to enact exemption statutes which 
are unrelated to any of the Bankruptcy 
Code’s own exemptions but which are 
nonetheless saved from ERISA preemp- 
tion under color of the Bankruptcy 
Code’s opt-out provision. Significantly, 
in Matter of Dyke, 943 F.2d 1435 (5th 
Cir. 1991), on which the 11th Circuit 
also relied, and which also concerned 
a state statute which mirrored the 
provisions of 11 U.S.C. §522(d)(10)(E), 
the Fifth Circuit specifically noted that 
“we might have reached a different 
conclusion if the provisions of [the 
state statute in question] had been 
inconsistent with the [analogous] pro- 
visions of the Bankruptcy Code:”4! In 
the guise of following the Fifth Circuit, 
the 11th Circuit has recklessly done 
what the Fifth Circuit cautioned that 
it would not do. 

The 11th Circuit’s decision is par- 
ticularly troublesome in that it means 
that §222.21(2)(a) is applicable in bank- 
ruptcy—where it is saved from preemp- 
tion by 29 U.S.C. §1144(d), but pre- 
empted outside of bankruptcy—where 
29 U.S.C. §1144(a), rather than 
§1144(d), is applicable. Such a conse- 
quence is irrational and cannot be 
justified on any grounds. 

Fourth, F.S. §222.21(2)(a) was en- 
acted by the same legislative act*? that 
created F.S. §222.201. Under §222.201, 
Florida, having opted out of the Bank- 
ruptcy Code exemptions, has selec- 
tively opted back into the exemptions 
provided by 11 U.S.C. §522(d). To the 
extent F.S. §222.201 is effective,4? it 
permits Florida debtors to use the 
partial retirement plan exemption pro- 
vided by §522(d)(10(E). However, 
§222.201 would be superfluous in its 
application to interests in retirement 
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plans if §222.21(2)(a) is effective to 
exempt a debtor’s entire interest in a 
plan to which it applies. 

By its terms, F.S. §222.201 is in- 
tended to apply only in bankruptcy. 
On the other hand, there is nothing in 
the legislative history to suggest that 
§222.21(2)a) was specifically intended 
to be applied in bankruptcy or was 
intended to reflect, in any way whatso- 
ever, Florida’s considered determina- 
tion regarding what is necessary to a 
“fresh start.” That is, there is nothing 
in the legislative history of F-.S. 
§222.21(2X(a) that suggests it was in- 
tended for the purposes suggested by 
the 11th Circuit. To the contrary, the 
legislative history indicates that the 
sole purpose of the statute was to 
permit debtors to accumulate assets, 
whether or not needed for their sup- 
port, free from the reach of creditors.“4 
The 11th Circuit’s analysis does noth- 
ing more than give Florida debtors the 
benefit of a happenstance of legislative 
provisions which can be interpreted to 
confer rights which are not implied by 
the legislative history. This error be- 
comes particularly apparent when it 
is recognized that Florida’s general 
opt-out statute, §222.20, was enacted 
in 1979; whereas §222.21(2)(a) was 
enacted in 1987. Clearly, §222.21(2)a) 
was not enacted as part of Florida’s 
response to the authority granted by 
the Bankruptcy Code to, as the 11th 
Circuit suggests, replace the ex- 
emptions provided by the Bankruptcy 
Code with exemptions more relevant 
to Fiorida. 

Fifth, the analysis adopted by the 
11th Circuit is not necessary to give 
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effect to 29 U.S.C. §1144(d) as it relates 
to the Bankruptcy Code. Merely find- 
ing that 11 U.S.C. §522(d)(10)(E) sur- 
vives ERISA preemption establishes 
consistency between the federal poli- 
cies manifested in ERISA and the Bank- 
ruptcy Code. Bankruptcy Code 
§522(d)(10)(E) clearly gives debtors a 
measure of protection for interests in 
retirement plans of all kinds. More- 
over, it promotes national uniformity 
in the treatment of retirement plan 
interests in bankruptcy just as 
ERISA’s preemption provision is in- 
tended to promote national uniformity 
in the administration of ERISA plans. 
States are not required to opt-out of 
the federal exemption scheme. In fact, 
the Bankruptcy Code specifically pre- 
cludes states which opt-out of the ex- 
emption scheme found in the Bank- 
ruptcy Code from selectively opting 
back into the exemptions enumerated 
in §522(d)(10)(E).4® A state which 
chooses to opt-out of the Bankruptcy 
Code exemptions makes a deliberate 
choice and is bound by that choice and 
its consequences. 


Conclusion 


The degree of protection afforded 
debtors by Florida’s exemption stat- 
utes remains a question both in bank- 
ruptcy and in state court proceedings. 
Regardless of its implications in bank- 
ruptcy, Mills v. Schlein (In Re: Schlein) 
clearly resolved the question of ERISA 
preemption of F.S. §222.21(2)(a) out- 
side of bankruptcy. However, notwith- 
standing In Re: Pruner, the status of a 
debtor’s interests in plans which are 
not ERISA plans, either because they 
have no qualifying participants or be- 
cause they are exempt from ERISA, 
but which are nonetheless qualified 
under applicable provisions of the In- 
ternal Revenue Code, remains unre- 
solved. The extent to which state courts 
will follow the lead of the bankruptcy 
courts in applying facts and circum- 
stances tests to determine whether 
plans are qualified under the Internal 
Revenue Code for purposes of 
§222.21(2a) remains a question for 
which no answer can be found in exist- 
ing Florida caselaw. The only certainty 
is that this area is ripe for litigation 
to test the limits of the Florida exemp- 
tion statutes.0 
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ing as a shield against creditors. Such an 
interpretation of the purpose of the Florida 
statute reinforces the argument that 
§222.21(2)(a) should only be construed to 
exempt funds actually needed for retire- 
ment. 

37 CoLuier's BANKRUPTCY MANUAL, 3d ed., 
9522.06. 

38 Shaw v. Delta Air Lines, Inc., 463 U.S. 
at 103, 103 S. Ct. at 2903. 

39 Mills v. Schlein (In Re: Schlein), 8 F.2d 
at 752. 

40 Although not directly addressed by the 
11th Circuit, Vickers raises another issue 
of significance to Florida debtors. The Mis- 
souri statute under consideration in Vickers 
restated almost verbatim in the state law 
the exemption provided in §522(d)(10)(E) of 
the Bankruptcy Code. Florida has also pro- 
vided this exemption but had done so by 
allowing Florida residents to use the ex- 
emptions provided by Bankruptcy Code 
§522(d). Fra. Star. §222.201. Thus, a Flor- 
ida resident wishing to use this exemption 
would claim the exemption by virtue of its 
inclusion in the Bankruptcy Code, to which 
11 U.S.C. §1144(d) is clearly applicable, 
whereas a Missouri resident would be 
claiming precisely the same exemption by 
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virtue of a state law. Clearly there is a 
substantive difference in these two situ- 
ations. 

41 Matter of Dyke, 943 F.2d 1435, at 1450 
(5th Cir. 1991). 

42 §2 Ch. 87-375. 

43 Whether or not a state which has 
opted-out of the federal exemptions may 
selectively opt back in “is a question not 
without serious doubt,’ In Re: Morrow, 122 
B.R. 151, 156 (Bankr. M.D. Fla. 1990); see 
also Matter of Lee, 119 B.R. 833 (Bankr. 
M.D. Fla. 1990). 

44 The Senate staff analysis of the origi- 
nal Senate bill states that “[t]he provisions 
contained in the proposed paragraph (2)(a) 
do not include a restriction that the funds 
or pension plan be necessary to the debtor 
for support of himself or of his family. This 
could allow a person with a large income to 
deposit substantial amounts in his IRA, for 
example, and shelter these amounts from 
creditors.” 

45 In In Re: Rosenquist, 122 B.R. 775 
(Bankr. S.D. Fla. 1990), the court consid- 
ered this application of Fia. Star. §222.201 
and concluded that since Fa. Stat. §222.201 
provides that a debtor may claim an 11 
U.S.C. §522(d)(10)(E) exemption “in addition 
to any other exemption allowed under state 
law” it violates the 11 U.S.C. §522(b) re- 
quirement that a debtor must choose be- 
tween (b)(1) (exemptions provided by 11 
U.S.C. §522(d) and (b)(2) (state exemptions 
and federal exemptions other than those 
found in 11 U.S.C. §522(d)). 
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mployees have enjoyed lit- 

tle success in bringing 

cases when their manager 

allegedly engaged in “sex- 
ual favoritism”—that is, favored a close 
friend or lover at their expense. Courts 
have held that, while such favoritism 
may be unfair, it does not violate 
federal fair employment laws. 

Nevertheless, such a relationship is 
fraught with peril for employers. Sex- 
ual involvement between a supervisor 
and subordinate may quickly turn from 
“consensual” to “harassment” on noth- 
ing more than the say-so of one of the 
participants, leaving the employer to 
suffer the consequences. Given the hy- 
percharged atmosphere surrounding 
the issue of sexual harassment today, 
together with the opportunity for em- 
ployees to wrest significant damage 
awards,! employers face a tremendous 
amount of exposure from such relation- 
ships. 

This article discusses the current 
state of law on sexual favoritism, and 
touches upon some issues that could 
arise from such a relationship between 
supervisors and their employees. 


General Rule: No Liability 
for Sexual Favoritism? 

According to the EEOC, “Title VII 
does not prohibit preferential treat- 
ment based upon consensual relation- 
ships. . . . [F]avoritism toward a ‘para- 
mour’. . . may be unfair, but it does 
not discriminate ... in violation of 
Title VII, since both [men and women] 
are disadvantaged for reasons other 
than their genders.”? Ironically, the 
EEOC chair who approved this policy 
was Clarence Thomas, now Associate 
Justice of the U.S. Supreme Court. 

A South Florida district court issued 
a similar holding in Ayers v. American 
Telephone & Telegraph Company, 826 


LABOR & EMPLOYMENT LAW 
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Courts have held 
that, while favoring 
a close friend or 
lover may be unfair, 
it does not violate 
federal fair 
employment laws 


by Michael W. Casey Ill and 
Richard D. Tuschman 


F. Supp. 443 (S.D. Fla. 1993).4 There, 
a female manager alleged that her 
male supervisor transferred her from 
one of the company’s “prime” stores in 
order to replace her with his younger 
girlfriend. The plaintiff asserted that 
in transferring her, presumably for the 
purpose of making that position avail- 
able for the supervisor’s girlfriend, the 
company violated Title VII and the Age 
Discrimination in Employment Act 
(ADEA). 

The district court, however, dis- 
agreed. Granting the employer’s mo- 
tion for summary judgment, the court 
wrote: 


The Court finds. . . that favoring a “para- 
mour” does not constitute a violation of Title 
VII. The reasoning behind this holding. . . 
is clear. The “discrimination” is not based 
on sexism (whether gender or activity), but 
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is rather more akin to nepotism. The favor- 
itism is a gender neutral, albeit unfair, 
justification for the given action. If someone 
favors a “close friend,’ other men and women 
do not thereby have Title VII or ADEA 
claims.5 


Ayers relied in large part on the 
Second Circuit’s decision in DeCintio 
v. Westchester County Medical Center, 
807 F.2d 304 (2d Cir.), cert. denied, 484 
U.S. 825 (1987).® In that case, a hospi- 
tal administrator who was responsible 
for filling the position of assistant chief 
therapist hired a woman with whom 
he was romantically involved. Seven 
male respiratory therapists subse- 
quently brought a sex discrimination 
claim under Title VII, alleging that the 
hospital had denied them a promotion. 
The trial court agreed, and found for 
the seven therapists. 

On appeal, however, the Second Cir- 
cuit reversed and ruled for the hospi- 
tal. The Second Circuit panel reached 
this result by first exploring the mean- 
ing of the word “sex” as it is used in 
Title VII. The court concluded that the 
word referred only to an employee’s 
status as a member of a particular 
gender, not upon any voluntary activ- 
ity, or what the Supreme Court called 
the employee’s “sexual affiliations.”” 

The Second Circuit then applied this 
status/behavior distinction, and came 
to the following conclusion: 


[The boss’] conduct, although unfair, sim- 
ply did not violate Title VII. Appellees were 
not prejudiced because of their status as 
males; rather, they were discriminated 
against because [the boss] preferred his 
paramour. Appellees faced exactly the same 
predicament as that faced by any woman 
applicant for the promotion: No one but [the 
paramour] could be considered for the appoint- 
ment because of [her] special relationship 
to [the boss]. That relationship forms the 
basis of appellees’ sex discrimination claims. 
Appellees’ proffered interpretation of Title 
VII prohibitions against sex discrimination 


would involve the EEOC and federal courts 
in the policing of intimate relationships. 
Such a course, founded on a distortion of 
the meaning of the word “sex” in the context 
of Title VII is both impracticable and un- 
warranted. 


We hold that voluntary, romantic relation- 
ships cannot form the basis of a sex dis- 
crimination suit under either Title VII or 
the Equal Pay Act.® 


In Platner v. Cash & Thomas Con- 
tractors, 908 F.2d 902, 904 (11th Cir. 
1990), the 11th Circuit made a similar 
distinction between “unlawful” and 
merely “unfair.”? In that case, Ms. 
Platner, who worked for a small, family- 
run company, was suspected of having 
an affair with the owner’s married son, 
who also worked there. Whether there 
was in fact an affair did not really 
matter; the owner’s daughter-in-law 
firmly believed there was, and this was 
tearing apart the owner’s family. Con- 
sequently, the owner terminated Ms. 
Platner in an effort to salvage family 
harmony. 

Ms. Platner sued under Title VII, 
alleging that she had been unlawfully 
terminated on the basis of her sex. The 
trial court ruled against her, however, 
and the 11th Circuit affirmed. In reach- 
ing this result, the 11th Circuit wrote: 


[W]e do not believe that Title VII 
authorizes courts to declare unlawful every 
arbitrary and unfair employment decision. 
To hold that favoritism toward friends and 
relatives is per se violative of Title VII 
would be, in effect, to rewrite federal law. 
The list of impermissible considerations 
within the context of employment practice 
is both limited and specific: “race, color, 
religion, sex or national origin.” We are not 
free to add our own considerations to the 
list. 


In the absence of proof of discriminatory 
intent. . . “nepotism” by itself is not action- 
able under a disparate treatment analysis. 
A racially discriminatory motive cannot, as 
a matter of law, be invariably inferred from 
favoritism shown on the basis of some 
family relationship.!° 


As previously noted, Ayers followed 
this same reasoning: Sexual favoritism 
may be unfair, but it is not proscribed 
by Title VII.12 

The only case which seems to sup- 
port the proposition that employment 
decisions premised on consensual su- 
pervisor-employee relationships violate 
Title VII is King v. Palmer, 778 F.2d 
878 (D.C. Cir. 1985). There, a woman 


Judge Bork wrote: 
“sexual dalliance, 
however voluntarily 
engaged in, becomes 
harassment 
whenever an 
employee sees fit, 
after the fact, so to 
characterize it” 


employed by the Department of Correc- 
tions as a registered nurse brought 
suit after she was passed over in favor 
of another female whom the trial court 
found had “had a sexual relationship 
with [the boss]. . . that was a substan- 
tial factor in the promotion.” The D.C. 
Circuit wrote: 


Here there is direct evidence of sexual 
conduct in a proven relationship between a 
selecting official and the employee selected 
for promotion. And, most importantly, the 
evidence establishes that [the nurse] was 
promoted because of that sexual relation- 
ship. Had the trial court found that [the 
nurse] was promoted for some reason other 
than, or entirely apart from, the sexual 
relationship, then this might have been a 
different case. But appellees’ explanations 
here were found to be “clearly pretextual.” 


In view of the foregoing, we reverse the 
District Court’s holding regarding the pro- 
motion [of plaintiff] and remand the matter 
to the District Court to enter judgment for 
[plaintiff] and to determine an appropriate 
remedy.!2 


King suffers from two problems: one 
procedural, the other substantive. Pro- 
cedurally, one trial court has remarked 
that “the D.C. Circuit [in King] was 
not faced with the question of whether 
favoritism of a partner in a consensual 
relationship could constitute a Title 
VII violation because none of the par- 
ties had raised the issue on appeal.”!8 

Substantively, King stands virtually 
alone on the issue of sexual favorit- 
ism.'4 As previously noted, Ayers took 
a contrary view. DeCintio rejected it 
explicitly, as have trial courts in the 
Third and Ninth circuits.!6 Finally, as 
previously stated, the EEOC’s Policy 
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Guidance has taken a different posi- 
tion than that in King.17 


Peril for Employers 

In spite of the great weight of author- 
ity against liability, sexual favoritism 
can still be dangerous. Most of this 
peril centers on the “voluntary” nature 
of the relationship. Thus, DeCintio dis- 
cussed only a relationship that was 
both consensual and “ongoing.”!® How- 
ever, a relationship is “ongoing” only 
so long as the paramour/employee says 
so. 
While he was on the D.C. Circuit 
Court of Appeals, Judge Bork, joined 
by Scalia and Starr, made this very 
point. In the same case which the 
Supreme Court ultimately decided as 
the landmark sexual harassment case 
of Meritor Savings Bank v. Vinson, 477 
U.S. 57, 106 S. Ct. 2399, 91 L. Ed. 2d 
49 (1986), Judge Bork wrote: “sexual 
dalliance, however voluntarily engaged 
in, becomes harassment whenever an 
employee sees fit, after the fact, so to 
characterize it.”19 

Thus, when a “welcome” sexual dalli- 
ance occurs between a manager and 
an employee (or employees), both the 
company and the manager may there- 
after assume that the proverbial sword 
will hang over their heads for some 
time. 

Subsequent cases have proved the 
accuracy of Judge Bork’s observation. 
In Trautvetter v. Quick, 916 F.2d 1140 
(7th Cir. 1990), a male school principal 
engaged in a sexual relationship with 
a female teacher. The school’s investi- 
gation found that “the relationship 
which existed between [the teacher] 
and [the principal] was consensual in 
nature, and as such, did not result from 
any sexual harassment on the part of 
[the principal].””2° The court agreed 
with this finding, writing that “the 
course of conduct when reviewed in its 
entirety, appears to substantiate the 
district court’s findings that [the 
teacher] grew to ‘welcome’ [the princi- 
pal’s] advances and even participated 
in an active way to encourage them.”2! 
Indeed, the Seventh Circuit later wrote 
that the plaintiff, “rather than shying 
away from [the principal’s] advances 
and expressing displeasure at his at- 
tention, actively pursued that relation- 
ship.”22 Still, that did not prevent the 
teacher from bringing a sexual harass- 
ment claim under Title VII, nor did it 
stop her from appealing an adverse 


summary judgment of the district court. 
The defendants prevailed, but after 
much litigation and no little embar- 
rassment. 

More recently, in Karibian v. Colum- 
bia University, 14 F.3d 773 (2d Cir. 
1994), a female employee filed a sexual 
harassment claim under Title VII, al- 
leging that her male supervisor had 
“coerced her into a violent sexual rela- 
tionship by telling her that she ‘owed 
him’ for all he was doing for her as her 
supervisor.”23 The employee also 
claimed that “she was afraid of being 
fired by [her supervisor] and that [her 
supervisor] was ‘sabotaging’ her 
... 224 Unlike Trautvetter, the court 
of appeals reversed the trial court’s 
summary judgment in favor of the 
employer, and stated that what the 
employee characterized as threats could 
state a claim for sexual harassment, 
regardless of whether the employee 
“refused” or “submitted.”25 

Thus, given the state of law illus- 
trated by Trautvetter and Karibian, it 
is entirely possible for an employee to 
engage in “consensual” sexual rela- 


tions with his or her supervisor, only 
to later characterize it as submission 
to some perceived threat. The motiva- 
tions that would trigger such revision- 
ism are endless—and completely be- 
yond an employer’s control. 

One of the factors scrutinized by the 
courts and EEOC is the number and 
frequency of “consensual” relationships. 
The EEOC Policy Guidance expressly 
states that isolated instances of favor- 
itism toward a “paramour” are not 
prohibited.” To illustrate, the supervi- 
sor and “favored” employee in Ayers 
were eventually married; likewise, De- 
Cintio involved only one “paramour” 
On the other hand, the EEOC has 
taken a dim view of widespread favorit- 
ism. The commission cites as an illus- 
tration the case of Broderick v. Ruder, 
685 F. Supp. 1269 (D.D.C. 1988), which 
it summarized as follows: 


In Broderick a staff attorney . . . alleged 
that two of her supervisors had engaged in 
sexual relationships with two secretaries 
who received promotions, cash awards, and 
other job benefits. Another of her supervi- 
sors allegedly promoted the career of a staff 


attorney with whom he socialized 
extensively and to whom he was noticeably 
attracted. . . . The court found that the 
conduct of these supervisors “created an 
atmosphere of hostile work environment” 
offensive to the plaintiff. ... It further 
stated that the supervisors’ conduct in be- 
stowing preferential treatment upon those 
who submitted to their sexual advances 
undermined the plaintiff's motivation and 
work performance and deprived her and 
other female employees of promotions and 
job opportunities.2” 


The commission further declared 
that: “[TJhese facts could also support 
an implicit “quid pro quo” harassment 
claim since the managers, by their 
conduct, communicated a message to 
all female employees in the office that 
job benefits would be awarded to those 
who participated in sexual conduct.”28 
Conclusion 

Though technically “legal,” favoring 
one’s paramour invites a multitude of 
legal (and morale) problems and should 
be discouraged. Cases have permitted 
policies which prohibit dating between 
supervisors and subordinates.2? Em- 
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ployers should consider such a pol- 
icy. 


1 The Civil Rights Act of 1991 provides 
for jury trials and expert witness fees, as 
well as compensatory and punitive damages 
for victims of intentional sex discrimina- 
tion. Civil Rights Act of 1991, Pub. L. No. 
102-166, §§102, 113, 105 Stat. 1071 (1991). 

2 Miller v. Aluminum Co. of Am., 679 
F. Supp. 495, 501 (W.D. Pa.) (“Favoritism 
and unfair treatment, unless based on a 
prohibited classification, do not violate Title 
VII”), affd without opinion, 856 F.2d 184 
(3d Cir. 1988). See also Herman v. Western 
Financial Corp., 64 Fair Empl. Prac. Cas. 
(BNA) 351 (Kan. 1994); Bellissimo v. Westing- 
house Elec. Corp., 764 F.2d 175 (3d Cir.), 
cert. denied, 475 U.S. 1035 (1985); Cande- 
lore v. Clark County Sanitation Dist., 752 
F. Supp. 956 (D. Nev.), aff'd, 975 F.2d 588 
(9th Cir. 1992); Hadley v. Phillip, 715 F. 
Supp. 657 (M.D. Pa. 1989). 

3 EEOC Policy Guidance on Employer 
Liability Under Title VII for Sexual Favorit- 
ism, EEOC Notice No. 915-048 (Jan. 12, 
1990). 

4 Ayers v. American Telephone & Tele- 
graph Company, 826 F. Supp. 443 (S.D. 
Fla. 1993). The author represented the 
defendant in this lawsuit. 

5 Id. at 445. 

6 Accord, Drinkwater v. Union Carbide 
Corp., 904 F.2d 853, 859-60 (3d Cir. 1990). 

7 DeCintio v. Westchester County Medi- 
cal Center, 807 F.2d 304, at 307 (2d Cir.), 
cert. denied, 484 U.S. 825 (1987) (quoting 
Los Angeles Dep’t of Water & Power v. 
Manhart, 435 U.S. 702, 707 n.13 (1979). 

8 Id. at 308. In a subsequent unpub- 
lished opinion, a Fourth Circuit panel wrote, 
“Like the Second Circuit, [w]e can adduce 
no justification for defining ‘sex’ for Title 
VII purposes, so broadly as to include an 
ongoing, voluntary, romantic engagement, ” 
Mundy v. Palmetto Ford, 998 F.2d 1010 
(Table) (4th Cir. 1993) (1993 WL 280340). 

° Platner v. Cash & Thomas Contrac- 
tors, 908 F.2d 902, 904 (11th Cir. 1990). See 
also Bohen v. City of E. Chicago, Ind., 622 
F. Supp. 1234, 1242 (D.C. Ind. 1985) (“Title 
VII does not require careful employment 
decisions. It does not establish merit selec- 
tion in employment. A decision need not be 
right to be lawful; it is enough that the 
decision be the same one that would have 
been made if the employee were of a differ- 
ent sex. . . .”) (emphasis in text). 

10 Td. at 905 (quoting Holder v. City of 
Raleigh, 867 F.2d 823, 825-26 (4th Cir. 
1989)); see also Freeman v. Continental 
Technical Servs., Inc., 710 F. Supp. 328, 331 
(N.D. Ga. 1988) (“The plaintiff was not 
terminated because she was a woman, but 
because of her sexual relationship with [the 
Company’s President] and the consequences 
thereof.”). 

11 Ayers, 826 F. Supp. at 445 (“The ‘dis- 
crimination’ . . . is rather more akin to 
nepotism.”). 

12 King v. Palmer, 778 F.2d 878, at 882 
(D.C. Cir. 1985) (emphasis in text). 

13 Candelore v. Clark County Sanitation 
Dist., 752 F. Supp. 956, 961 (D. Nev.) (citing 
King, 778 F.2d at 880), aff'd, 975 F.2d 588 


(9th Cir. 1992). 

14 In a recent case, Dirksen v. Ci 
Springfield, 842 F. Supp. 1117 (C.D. Il. 
1994), the plaintiff alleged sexual harass- 
ment when she was not permitted to return 
to her secretarial position after a leave of 
absence because her position was filled by 
a woman having an affair with the plain- 
tiffs supervisor. Defendants filed a motion 
to dismiss for failure to state a claim, citing 
DeCintio. The court denied the motion, 
disti the case from DeCintio on 
the grounds that: “Plaintiff alleges that it 
is generally necessary for women to grant 
sexual favors to [the supervisor] for profes- 
sional advancement. . . . For example, [the 
supervisor] allegedly told Plaintiff that sex- 
ual favors were the quid pro quo for appoint- 
ment to be his personal secretary.” Id. at 
1122. 

Although this case does not depart from 
the holding in DeCintio, as King does, it 
does illustrate how an artful pleader can 
overcome the DeCintio line of cases and 
state a claim for relief under Title VII. 

15 Ayers, 826 F. Supp. at 445. 

16 DeCintio, 807 F.2d at 307; Miller v. 
Aluminum Co. of Am., 679 F. Supp. 495, 
501 (W.D. Pa.), aff'd without opinion, 856 
F.2d 184 (3d Cir. 1988); Candelore, 752 F. 
Supp. at 961. 

17 See EEOC Policy Guidance at N:5052: 
“(Flavoritism toward a ‘paramour’. . . may 
be unfair, but it does not discriminate.” 

18 DeCintio, 807 F.2d at 307. 

19 Vinson v. Taylor, 753 F.2d 141 (D.C. 
Cir.), reh’g denied, 760 F.2d 1330 (D.C. Cir. 
1985) (Bork, Scalia, and Starr, J., dis- 
senting). 

20 Trautvetter v. Quick, 916 F.2d 1140, 
at 1146 (7th Cir. 1990). 

21 Td. at 1149. 

22 Td. at 1154. 

23 Karibian v. Columbia University, 14 
F.3d 773, at 776 (2d Cir. 1994). 

24 Td. 

25 Id. at 779. 

26 EEOC Policy Guidance at N:5052 (em- 
phasis added). 

27 EEOC Policy Guidance at N:5056-57. 
Cf. Snider v. Consolidation Coal Co., 973 
F.2d 555 (7th Cir. 1992), in which a supervi- 
sor admitted “to having had sexual relation- 
ships with at least nine other female em- 
ployees over whom he had supervisory 
control... ” Id. at 557. In this case, a 
female coal miner brought a Title VII sex 
harassment suit alleging that the assistant 
supervisor threatened to fire [her] and tell 
her husband about her affairs with two 
other miners “unless she agreed to sleep 
with him.” Id. Though a jury found in favor 
of the company with regard to the state- 
based claims, the trial court found for the 
plaintiff on the Title VII claim. The court 
of appeals affirmed. 


28 EEOC Policy Guidance at N:5057. 

29 See, e.g, Sarsha v. Sears, Roebuck & 
Co., 3 F.3d 1035, 1042 (7th Cir. 1993) 
(“Sears is entitled to enforce a no-dating 
policy . . . against supervisors, who by virtue 
of their managerial positions are expected 
to know better. . . ”). See also Sears v. Ryder 
Truck Rental, Inc., 596 F. Supp. 1001 
(E.D.N.Y. 1984) (forced resignation of fe- 
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male employee because of management dis- 


of approval of her social relationship with 


male coemployee was neither sex discrimina- 
tion nor discrimination on basis of “marital 
status” under Michigan civil rights law). 

3° Of course, like any employment policy, 
a no-dating policy should be enforced consis- 
tently. In Zentiska v. Pooler Motel, Ltd., 708 
F. Supp. 1321 (S.D. Ga. 1988), a female 
employee was terminated for dating her 
manager. The area director who made the 
decision to terminate plaintiff had himself 
dated and eventually married an employee. 
The court held that the plaintiff had been 
subjected to sex discrimination when she 
was laid off. 
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ADMINISTRATIVE LAW 


Legislative Reform of the 
Administrative Procedure Act: 
A Tale of Two Committees 


It was the best of times, it was the worst 
of times, it was the age of wisdom, it was 
the age of foolishness, it was the epoch of 
belief, it was the epoch of incredulity, it was 
the season of Light, it was the season of 
Darkness, it was the spring of hope, it was 
the winter of despair, we had everything 
before us, we had nothing before us. . . .! 


— Charles Dickens 


s the 1994 regular session 
of the Florida Legislature 
approached sine die, Dick- 
ens’ portrait of revolution- 
ary Paris more than two centuries ago 
could have been describing the atmos- 
phere in the state Capitol, as potential 
for substantive reform of the Adminis- 
trative Procedure Act ebbed and flowed. 
Depending on one’s perspective (or em- 
ployment), the bills that were poised 
for passage could have a) created an 
alternative expedited adjudicatory pro- 
cess for administrative disputes; b) 
“gutted” the APA; c) encouraged mean- 
ingful citizen participation in the rule- 
making process; d) stripped agencies 
of the ability to effectively implement 
or enforce their policies; e) clarified 
evidentiary and appellate standards of 
review; or f) authorized the legislative 
“suspension” of an administrative rule. 
When the hankie dropped at session’s 
end, however, “we had nothing before 
us” but the discarded bills that re- 
sulted from the work of two special 
legislative committees. 

Over the last several years, state 
legislators have increasingly received 
complaints from citizens and the busi- 
ness community that governmental agen- 
cies are “out of control” in their prom- 
ulgation and enforcement of ad- 
ministrative rules. At the commence- 
ment of his tenure as speaker of the 
Florida House of Representatives in 
November of 1992, Speaker Bo Johnson 
created the House Select Committee 
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on Agency Rules and Administrative 
Procedures? for the purposes of investi- 
gating allegations of agency abuse of 
delegated authority and recommend- 
ing any necessary modifications to F.S. 
Ch. 120 (the Administrative Procedure 
Act or APA). 

Under the chairmanship of Rep. 
Randy Mackey, the new committee 
conducted a number of hearings across 
the state to obtain information regard- 
ing problems that citizens, as well as 
public and private entities, had en- 
countered when dealing with state agen- 
cies. Following this initial gathering 
of data, Rep. Mackey organized an 
“APA task force,’ consisting of private 
sector and agency attorneys, legal theo- 
rists, and administrative hearing offi- 
cers,® for the purpose of developing a 
consensus APA reform product for in- 
troduction in the 1994 session. The 
task force was divided into working 


groups following the identification of 
three areas in Ch. 120 that most par- 
ticipants considered seriously in need 
of revision: 1) creation of an inexpen- 
sive and expeditious hearing process 
in §120.57(1); 2) streamlining of the 
rulemaking procedure; and 3) clarifica- 
tion of evidentiary matters and stan- 
dards of review. As a result of task 
force discussions, the committee spon- 
sored several bills for the 1994 session 
that incorporated ideas propounded by 
members of the task force.* 

At the beginning of his presidency 
last fall, Sen. Pat Thomas established 
the Senate Select Committee on Gov- 
ernmental Reform for the purpose of 
“improving the effectiveness and effi- 
ciency of state government.’ In 
acknowledging the concerns of consti- 
tuents and their elected representa- 
tives, President Thomas stated: “[Wle 
must not allow agencies to expand on 
the law while making their rules. I ask 
you, therefore, to ensure that all agency 
rules are based on statutory authority 
and that the rules do no more than the 
law requires.”” Accordingly, the Senate 
committee likewise held numerous hear- 
ings to obtain testimony from citizens, 
businesses, and governmental entities 
regarding allegations of excessive regu- 
lation by agencies. 

In addition to both legislative cham- 
bers being positioned to revise the APA 
in the 1994 regular session, the Florida 
Chamber of Commerce identified the 
need for “red tape reform” after a poll 
of its members showed that the pri- 
mary impediment to small business 
profitability in this state is excessive 
governmental regulation. With an in- 
tensive lobbying effort, the Chamber 
of Commerce was the driving force 
behind the filing and progression of 
House Bill 237—the ultimate vehicle 
for potential change. 
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No less than 24 bills dealing with 
Ch. 120 were filed for consideration in 
the 1994 regular session. The good 
news or bad news (again, depending 
on one’s viewpoint) is that only one bill 
passed: House Bill 1981, which added 
to §120.58 a provision on the admissi- 
bility of similar fact evidence in an 
administrative hearing, as well as res- 
trictions on the use of certain evidence 
in professional licensure proceedings 
that involve allegations of sexual mis- 
conduct. While the majority of the bills 
never made it out of the various com- 
mittees of reference, 11 progressed to 
calendars, and five reached the floor 
and passed either the House or Senate 
(but not both chambers).9 

With over 100 cosponsors and the 
backing of the business community, 
House Bill 237 was obviously going 
somewhere. Prior to passage of the bill 
by the House Select Committee on 
Agency Rules and Administrative Pro- 
cedures,!° the Governor’s Office recog- 
nized the viability of the legislation 
and initiated discussions with the 
Speaker’s Office, staff of the House 
select committee, and representatives 
of the Florida Chamber of Commerce. 
Over the next several weeks, the legis- 
lation was redrafted to address the 
Governor’s concerns and to include 
many of the provisions contained in 
House Bills 135, 835, 837, and 2429 
(proposals initiated by the select com- 
mittee and generally supported by the 
APA task force).!! Regarding Ch. 120 
modifications drafted by the Senate 
Select Committee on Governmental Re- 
form,!2 the Governor’s Office indicated 
to Sen. Charles Williams and his staff 
that it had serious concerns with many 
portions of the Senate proposal. Al- 
though Sen. Williams repeatedly asked 
the Governor’s Office for specific pro- 
posals for changing the bill, no sugges- 
tions addressing the Governor’s con- 
cerns were submitted to the Senate 
select committee. 

While the Governor’s Office had ini- 
tially indicated that it had no problem 
with the summary hearing process cre- 
ated by House Bill 2429 and incorpo- 
rated into House Bill 237, when the 
amended bill was calendared for de- 
bate on the House floor, legal counsel 
for one state agency (who had partici- 
pated without comment in earlier com- 
mittee hearings) objected to that por- 
tion of the procedure that authorized 
hearing officers to issue final orders in 
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summary cases. Even though an amend- 
ment was drafted that would have 
given an agency the power to totally 
prohibit a case from proceeding through 
summary disposition, the Governor’s 
Office recanted its prior agreement not 
to object to the measure and refused 
to accept any provision that would 
allow a hearing officer to issue a final 
order in a §120.57 proceeding. 

As unanimously passed by the House 
on April 4, 1994,!4 House Bill 237 
would have made sweeping changes to 
the Administrative Procedure Act. To 
address agencies’ complaint that legis- 
lative delegations of rulemaking author- 
ity are often vague, the bill created 
§11.0755, which required the legisla- 
ture to consider and identify in each 
grant of rulemaking authority the 
degree of specificity, expertise, public 
input, and legislative review necessary 
for promulgation of rules under the 
delegation. To further increase legisla- 
tive oversight of the agency rulemak- 
ing, the bill also enlarged the member- 
ship of the Joint Administrative Proce- 
dures Committee (JAPC) and expanded 
its authority. 

House Bill 237 also amended the 
definition of “invalid exercise of dele- 
gated legislative authority” (F.S. 
§120.52(8)) so that legislative intent 
and a rule’s reasonable relation to the 
implemented statute would be consid- 
ered in the determination of its valid- 
ity. Furthermore, to overcome appel- 
late decisions that have afforded agen- 
cies wide discretion in their inter- 
pretation of statutes (e.g., Department 
of Health and Rehabilitative Services 
v. Framat Realty, Inc., 407 So. 2d 238 
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(Fla. 1st DCA 1981)), the bill added the 
following to the definition: “A rule does 
not acquire a presumption of validity 
solely because it has been through the 
rulemaking process or solely because 
it is within the range of permissible 
interpretations of the implemented stat- ~ 
ute.” 

The rulemaking provisions of F.S. 
§120.54 would have been significantly 
modified by House Bill 237. First, an 
agency would be required to publish 
an initial notice of its intention to 
adopt a rule at least 49 days prior to 
the intended action (rather than the 
current 21-day advance notice), as well 
as a final notice after the last public 
hearing and not more than 21 days 
before adoption. The final notice would 
contain any changes to the initial text, 
and would either reflect the final text 
of the rule or a reference to earlier text 
publications, thereby affording easier 
public access to the complete text of a 
rule prior to adoption. Then, the bill 
altered the time for filing a proposed 
rule challenge to the 21-day period 
following publication of the final no- 
tice, so that the proposed rule would 
no longer be a “moving target” subject 
to modification after a rule challenge 
had been filed. Initial and final notices 
of the text would be provided to the 
JAPC at the same time as publication, 
and the proposed rule could not be filed 
for adoption until any challenge was 
resolved or the time for filing a chal- 
lenge had expired. 

One current rulemaking provision 
that has been criticized by both citi- 
zens and agencies is the requirement 
for preparation of an economic impact 
statement. The regulated public com- 
plains that agencies do not adequately 
consider the economic impact that a 
proposed rule will have on business 
interests, and agencies protest that 
they haven’t the resources (i.e., econo- 
mists) to provide detailed cost analy- 
ses. House Bill 237 would have re- 
placed the economic impact statement 
with a “statement of estimated regula- 
tory costs” (SERC), which would in- 
clude: a) an analysis of the regulatory 
costs to small businesses and counties; 
b) a description and estimated number 
of persons that would be economically 
affected by the proposed rule; c) an 
estimate of direct, readily ascertain- 
able costs associated with implementa- 
tion of the rule; and d) an estimate of 
anticipated costs that two persons or 


entities from different geographic areas 
and of varying size would probably 
incur as a result of the regulation. The 
proposed rule could be challenged on 
the basis of the SERC if the agency 
failed to prepare the statement follow- 
ing a request for its preparation, or if 
the agency failed to consider informa- 
tion submitted with regard to regula- 
tory costs of the rule. 

In addition, House Bill 237 provided 
that “lilf an affected person provides 
an agency with a written proposal for 
a lower cost regulatory alternative to 
a proposed rule that substantially ac- 
complishes the statutory directive, the 
agency must either adopt the alterna- 
tive approach or provide a written 
explanation of its reasons for rejecting 
the alternative.” Between revising the 
economic impact statement provision 
and tightening the requirement that 
agencies choose the lowest net cost 
regulatory alternative, proponents of 
the legislation hoped to make economic 
considerations a meaningful part of the 
rulemaking process. 

The bill would have also required 
an agency’s preparation of a “rulemak- 
ing record” and its retention by the 
agency as long as the rule was in effect. 
The record would contain copies of the 
following items: all notices required 
by §120.54; all requests for workshops 
and public hearings and the agency’s 
response to each; any tape recording, 
transcript, or written summary of each 
workshop and public hearing; all re- 
quests for preparation of a SERC and 
written public comments on the regula- 
tory costs of the rule, as well as any 
preliminary and final SERC; all writ- 
ten comments or alternatives submit- 
ted to the agency; all materials filed 
with the JAPC, correspondence be- 
tween it and the agency, and any 
notice of disapproval filed by the JAPC; 
and all written inquiries from standing 
committees of the legislature and the 
agency’s responses. 

Under the bill’s provisions, if the 
JAPC objected to a proposed rule and 
the agency failed to 1) modify or with- 
draw the rule; 2) provide notice of its 
intent to amend or repeal an existing 
rule to comply with the objection; or 3) 
pursue the adoption of the proposed 
modification, withdrawal, or repeal of 
the rule, “then in any subsequent pro- 
ceeding to determine the validity of the 
rule under s. 120.54(4), s. 120.56, s. 
120.68, or s. 120.69, there shall be no 
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presumption that the rule is a valid 
exercise of delegated legislative author- 
ity.” In addition, House Bill 237 would 
have amended F.S. §120.58 to allow 
the admission of the following evidence 
of legislative intent: bill analyses, eco- 
nomic impact statements, and fiscal 
notes; reports and records of special 
committees or commissions; floor de- 


bates; and House and Senate journals. 
Finally, the bill required the legisla- 
ture to review Ch. 120 by October 1, 
1996, and contemplate modifying the 
APA to provide an administrative pro- 
cess that 1) provides easy access to 
affected parties, 2) is not overly com- 
plex or expensive, and 3) gives equal 
consideration to the positions of the 
affected party and the agency. 
Following its unanimous passage by 
the House of Representatives on April 
4, 1994,15 House Bill 237 was transmit- 
ted to the Senate for consideration. 
On the last day of the regular session, 
Sen. Charles Williams amended the 
bill on the Senate floor to add the 
Senate select committee’s proposal for 
changes to Ch. 120, which included a 
provision for legislative suspension of 
an administrative rule and the sum- 
mary hearing process of House Bill 
2429.16 As thus amended, House Bill 
237 passed the Senate without opposi- 
tion!” and was sent back to the House. 
Inasmuch as the Governor’s Office, 
the speaker’s staff, the Florida Cham- 
ber of Commerce, and the sponsors of 
House Bill 237 felt that the House 
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measure had been more fully negoti- 
ated and carefully crafted to address 
issues paramount to those parties, the 
Senate’s amendments were unaccept- 
able to the extent they deviated from 
House Bill 237. Accordingly, the House 
modified the Senate amendment to 
incorporate the original bill and re- 
turned the measure to the Senate in 
the wee hours of the last scheduled day 
of the regular session.!® The speaker 
of the House of Representatives and 
the president of the Senate extended 
the 1994 regular session from April 8 
to 11:59 p.m. on April 16 to consider 
issues relating to health care, juvenile 
justice, the Everglades, and appropria- 
tions.!9 Although outside the call of the 
extension, House Bill 237 was taken 
up by the Senate following a two-thirds 
affirmative vote,2° and was amended 
by Sens. Charles Williams and Curt 
Kiser to 1) revise the definition of 
“invalid exercise of delegated legisla- 
tive authority”; 2) limit the admissibil- 
ity of certain legislative materials as 
evidence; 3) change the membership 
of the JAPC back to its original compo- 
sition; and 4) delete a provision that 
would have authorized the JAPC to 
conduct a hearing if a substantive 
legislative committee objected to a pro- 
posed rule.?! 

Upon receipt of the bill from the 
Senate, the House refused to concur in 
three of the Senate amendments (agree- 
ing only to the change modifying the 
JAPC’s composition), and returned the 
bill to the Senate.22 Since the House 
was apparently not interested in ac- 
cepting any other substantive Senate 
provisions, the bill was not further 
considered by the Senate, and it died 
in Senate Messages at the close of the 
regular session on April 15, 1994. 

The failure of the Florida Legisla- 
ture to pass significant reform of the 
Administrative Procedure Act in the 
face of substantial constituent com- 
plaints and overwhelming legislative 
support reaffirmed the bureaucracy’s 
position of power in the administrative 
process. While Candidate Chiles may 
have insisted that his primary task as 
Governor would be the “right-sizing” 
and streamlining of government, Gover- 
nor Chiles’ job is to protect and defend 
the authority and power of executive 
branch agencies. Moreover, after two 
special legislative committees investi- 
gated allegations of agency abuse and 
assembled respected experts in admin- 
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istrative law to draft reform proposals, 
the fact that none of those proposals 
passed the legislature leads one to 
question whether meaningful revision 
of Ch. 120 can be accomplished. In- 
deed, for Florida’s business commu- 
nity, its citizens, and their elected 
representatives, it may be “the worst 
of times,”23 for the executive branch of 
government has again successfully re- 
sisted reformation of the Administra- 
tive Procedure Act. 0 


1 C. Dickens, A or Two 1 
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following senators to the new committee: 
Charles Williams (chair), S. Curtis Kiser 
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HEALTH LAW 


The Peer Review Privilege in Florida 


early all hospitals main- 
tain a system of medical 
review of hospital opera- 
tions to identify potential 
quality of care problems and encourage 
retrospective review and evaluation of 
medical care rendered. The role of 
medical review committees and com- 
prehensive hospital quality assurance 
programs has been recognized by legis- 
lation in almost all states. State 
statutes have afforded immunity from 
liability for committee members par- 
ticipating in good faith in the review 
processes, and have provided protec- 
tion for the proceedings, records, and 
materials of medical review commit- 
tees from discovery or introduction in 
evidence at trial. 

Florida has adopted comprehensive 
statutes which protect medical review 
committee members, records, and in- 
formation committees from discovery 
or admissibility in a variety of law- 
suits. This article examines the peer 
review privilege in Florida, the extent 
of its protection, the types of commit- 
tees and records to which it has been 
applied, the types of cases in which the 
privilege has been raised, and the pro- 
tection afforded medical review com- 
mittee records in federal actions. 

The Florida peer review privilege is 
found at F.S. §766.101. In addition, 
§§395.0191 and 395.0193 contain provi- 
sions protecting hospital investigations 
and proceedings pertaining to medical 
staff membership, clinical privileges, 
and disciplinary actions by hospitals 
against members of its medical staff. 
Section 766.101 provides a definition 
of a “medical review committee” as 
including a committee of a hospital, 
and various other health care facili- 
ties.2 By definition, these medical re- 
view committees must be formed “to 
evaluate and improve the quality of 
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health care rendered by providers of 
health service or to determine that 
health services rendered were profes- 
sionally indicated or were performed 
in compliance with the applicable stan- 
dard of care or that the cost of health 
care rendered was considered reason- 
able by the providers of professional 
health services in the area. . . 3 
The pertinent provisions of the stat- 
ute pertaining to the peer review privi- 
lege are as follows: 
The investigations, proceedings, and re- 
cords of a committee as described in the 
preceding subsections shall not be subject 
to discovery or introduction into evidence 
in any civil or administrative action against 
a provider of professional health services 
arising out of the matters which are the 
subject of evaluation and review by such 
committee, and no person who was in atten- 
dance at a meeting of such committee shall 
be permitted or required to testify in any 
such civil action as to any evidence or other 
matters produced or presented during the 


proceedings of such committee or as to any 
findings, recommendations, evaluations, opin- 
ions, or other actions of such committee or 
any members thereof.* 


Similar provisions regarding a non- 
disclosure are found in §395.0191, in 
connection with the granting of medi- 


_ cal staff membership and clinical privi- 


leges to physicians by hospitals. 
Hospital disciplinary investigations, pro- 
ceedings, and records pertaining to 
medical staff members are afforded 
protection against discovery pursuant 
to §395.0193. 


Scope of the Privilege 

While the peer review statute de- 
fines a “medical review committee,” it 
does not enumerate the specific hospi- 
tal committees which fall within the 
statutory protections. However, case- 
law which has developed over the past 
10 years or so has generally held that 
any organized committee which per- 
forms the functions enumerated in the 
statute falls within its protections. For 
example, in Bay Medical Center v. 
Sapp, 535 So. 2d 308 (Fla. lst DCA 
1988), a medical malpractice action, 
the court found that documents related 
to the treatment of the plaintiff, includ- 
ing committee reports, committee min- 
utes, investigative reports and analy- 
sis, patient complaints against the de- 
fendant physician, and the physician’s 
personnel file were protected by the 
statutory privilege.5 

In Palm Beach Gardens Community 
Hospital, Inc. v. Shaw, 446 So. 2d 1091 
(Fla. 2d DCA 1984), the district court 
quashed a discovery order requiring 
the hospital to produce its monthly 
infection reports by sites and patho- 
gens, monthly infection reports of all 
nosocomial infections, monthly infec- 
tion reports of clean surgery surveil- 
lance, and the hospital’s antibiotic sen- 
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sitivity studies and trends. A similar 
ruling was made in All Children’s Hos- 
pital v. Davis, 590 So. 2d 546 (Fla. 2d 
DCA 1991), in which the court held 
that, while names of peer review com- 
mittee members are not specifically 
protected by the statute, the release of 
the names would neither be relevant 
nor lead to the discovery of admissible 
evidence. 

In a 1992 decision, the Florida Su- 
preme Court settled the conflict be- 
tween district court decisions on the 
question of whether a doctor’s applica- 
tion for staff privileges is protected by 
the peer review statute. In Cruger v. 
Love, 599 So. 2d 111 (Fla. 1992), the 
court held that the privilege provided 
by F.S. §766.101(5) and F.S. §395.011(9) 
protects “any document considered by 
the committee or board as part of its 
decision-making process,” which would 
include medical staff applications. The 
court specifically rejected the interpre- 
tation adopted in Jacksonville Medical 
Center, Inc. v. Akers, 560 So. 2d 1313 
(Fla. 1st DCA 1990), under which docu- 
ments, information, or records not in 
the possession of the committee would 
not be protected if they originated from 
sources outside the board or committee 
proceedings. The Supreme Court stated 
that such an interpretation would ef- 
fectively eliminate the protections 
granted by the statute.’ 

In Suwannee County Hospital Corpo- 
ration v. Meeks, 472 So. 2d 1305 (Fla. 
1st DCA 1985), the First District Court 
of Appeal quashed a trial court order 
interpreting Florida’s peer review stat- 
ute as requiring “peer review” before a 
“medical review committee” prior to 
exercising the immunities provided in 
the statute, and concluding that a 
medical staff meeting of the hospital 
did not meet this requirement. On 
appeal, the court stated that §768.40 
does not require that there be “peer 
review” before a medical review com- 
mittee’s proceedings and records are 
protected from discovery. The court 
found that the medical staff meeting, 
operating as a committee as a whole, 
meets the statutory requirements, and 
its proceedings and records should be 
afforded the discovery immunity 
granted by the statute.8 Likewise, in 
Feldman v. Glucroft, 522 So. 2d 798 
(Fla. 1988), a defamation action brought 
by a podiatrist against members of a 
hospital medical review committee, the 
court found that notes and records of 
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circumstances” 


orthopedic staff committee meetings 
concerning the plaintiff physician and 
an internal review of a surgical proce- 
dure performed by the physician are 
protected from discovery under the 
peer review privilege. 

On the other hand, in Ruiz v. Steiner, 
599 So. 2d 196 (Fla. 3d DCA 1992), the 
court found that a meeting between a 
pathologist and several treating and/or 
attending physicians who cared for the 
petitioner’s deceased husband did not 
fall within the medical review commit- 
tee privilege. The pathologist met with 
the treating and attending physicians 
after preparing a “provisional” autopsy 
report and then prepared a “final” 
report which contained his findings. 
The petitioner sought information re- 
garding what transpired at the meet- 
ing, but the physicians asserted that 
the meeting constituted a medical re- 
view committee meeting and was privi- 
leged from discovery under §766.101. 
The appellate court, however, found 
that the meeting was not the type of 
medical review committee meeting en- 
visioned by the statute, since it was 
not called to evaluate the treating 
physician’s work or to evaluate the 
quality of care rendered.? Thus, the 
court found that the plaintiff was enti- 
tled to a full report of the autopsy 
result as well as complete disclosure 
of the information received by the pa- 
thologist that led up to the final autopsy 
report. 


“Arising Out of” Requirement 
and Public Policy 

The statutory peer review privilege 
does not limit discovery unless the 
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cause of action asserted in the com- 
plaint “arises out of the matters which 
were the subject of evaluation and 
review by” the peer review commit- 
tee.11 Thus, in Segal v. Roberts, 380 
So. 2d 1049 (Fla. 4th DCA 1979), cert. 
denied, 388 So. 2d 1117 (Fla. 1980), a 
medical malpractice action, the plain- 
tiffs sought records and evaluations 
made by committees at Hollywood Me- 
morial Hospital, while the litigation 
arose out of treatment provided at 
Golden Isles Hospital. The court agreed 
with the plaintiff's argument that the 
statutory peer review privilege was 
inapplicable because the cause of ac- 
tion did not arise out of matters which 
were subjects of the evaluation by the 
committees at Hollywood Memorial Hos- 
pital. The court nevertheless held that 
the matters sought by the plaintiff 
were not subject to discovery as a 
matter of public policy, explaining as 
follows: “The arguments in favor of 
confidentiality of the records and pro- 
cedures of a medical review committee 
are so compelling that discovery should 
be allowed only in the most necessitous 
circumstances.”!2 

A number of cases have followed 
similar reasoning. For example, in Dade 
County Medical Association v. Hlis, 372 
So. 2d 117 (Fla. 3d DCA 1979), a per- 
sonal injury action arising out of an 
automobile accident, the defendant 
sought the production of ethics com- 
mittee records of the Dade County 
Medical Society pertaining to two phy- 
sicians who treated the plaintiff. The 
medical society moved for a protective 
order precluding discovery of the re- 
cords. Although the “arising out of” 
requirement in the statutory privilege 
was not met, the district court found 
that the documents should be protected 
from discovery. The court recognized 
an overwhelming public interest in 
having staff meetings held on a confi- 
dential basis so that the flow of ideas 
and advice can continue unimpeded, 
and concluded that, absent evidence of 
extraordinary circumstances, there is 
no cause shown requiring disclosure of 
minutes of such meetings.}8 


Claims by Physicians 
Physicians who have been denied 
medical staff membership or clinical 
privileges at a particular hospital may 
bring a private suit against the hospi- 
tal and other physicians on a variety 
of grounds, including defamation, ille- 


gal discrimination, tortious interfer- 
ence with business relationship, and 
conspiracy to prevent them from 
practicing at the hospital in violation 
of federal antitrust laws. The question 
of the applicability of the peer review 
privilege is often at issue in such 
cases.!4 In Lake Hospital and Clinic, 
Inc. v. Silversmith, 551 So. 2d 538 (Fla. 
4th DCA 1989), Dr. Silversmith filed 
an action against numerous health 
care providers including Lake Hospital 
and Clinic, Inc., for compensatory and 
punitive damages arising out of the 
termination of his medical staff privi- 
leges at Lake Hospital and Clinic, Inc. 
Over the objection of the defendants, 
the trial court allowed the records of 
the proceedings of various hospital com- 
mittees involved in the decision to 
terminate Silversmith’s staff privileges 
to be introduced into evidence. The 
district court held that disclosure 
should not have been allowed, stating 
that whether Dr. Silversmith would 
be able to prove his claims arising out 
of the various committees’ proceedings 
without having access to those proceed- 
ings remains to be determined.!5 

The applicability of state peer review 
privilege has been addressed in a num- 
ber of federal actions involving antitrust 
claims by physicians. There is no fed- 
eral statutory basis for a medical peer 
review privilege.!® Although state privi- 
leges are not controlling in federal 
antitrust claims brought by physicians, 
in determining whether to adopt state 
law privileges, federal courts have 
looked to policies embodied in the state 
law privilege, and have balanced these 
policies against the countervailing gen- 
eral need for probative evidence and 
any competing federal policies. When 
the policies are considered important 
enough for the privilege to be applica- 
ble to a case in federal court, the 
privilege is applied as a matter of 
federal common law.!7 

In Memorial Hospital for McHenry 
County v. Shadur, 664 F.2d 1058 (7th 
Cir. 1981), in which the plaintiff physi- 
cian alleged antitrust violations under 
the Sherman Act against defendant’s 
hospital and physician, the court per- 
mitted discovery of the hospital’s peer 
review meetings, stating that to prove 
his case, the plaintiff must present 
evidence that other physicians with 
comparable or worse records than his 
were not denied staff privileges. The 
court concluded that, to deny the plain- 


tiff access to ‘this information could 
prevent him from bringing his action 
altogether.!® The Shadur court weighed 
the need for disclosure of relevant 
evidence pertaining to the plaintiff's 
antitrust claim with the policy of 
protecting the effectiveness of hospital 
peer review committees, and deter- 
mined that disclosure was necessary 
because it was essential to the plain- 
tiff’s claim. 

Subsequent to the Shadur decision, 
the Health Care Quality Improvement 
Act of 198619 became effective. The act 
establishes a national clearinghouse 
of reports of professional review ac- 
tions which adversely affect the clini- 
cal privileges or status of physicians, 
reports of sanctions taken by boards of 
medical examiners, and reports of medi- 
cal malpractice payments. In order to 
provide incentive and protection for 
physicians engaging in effective profes- 
sional peer review, the act affords lim- 
ited liability immunity to professional 
review bodies, their members, and staff. 

The Health Care Quality Improve- 
ment Act does not establish a broad- 
based medical peer review privilege. 
The act provides that, with some excep- 
tions, information reported under 42 


U.S.C. §1101, et seg., is confidential 
and cannot be disclosed. However, the 
privilege applies only to “information 
reported under this subchapter,” and, 
in the absence of a reporting, the 
privilege does not cover any informa- 
tion from peer review proceedings. 

There have been only a handful of 
cases which have examined the impli- 
cations of the Health Care Quality 
Improvement Act on discovery in fed- 
eral antitrust cases. In Wei v. Bodner, 
127 F.R.D. 91 (D.N.J. 1989), the court 
explicitly found a “federal statutory 
peer review privilege,” but concluded 
that the privilege did not apply to 
federal antitrust actions. The court 
found that, in light of Congress’ efforts 
to prevent the bill from being used to 
hide antitrust violations, the limited 
privilege should not be applicable where 
the plaintiff is alleging precisely that 
public harm. 

Interpreting the statute more nar- 
rowly, the court in LeMasters v. Christ 
Hospital, 791 F. Supp. 188 (S.D. Ohio 
1991), a case alleging sex discrimina- 
tion under the Civil Rights Act of 1964, 
concluded that §11137(b) of the act 
provides for confidentiality of only that 
information provided to the “national 
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repository” pursuant to the act. In 
Morgenstern v. Wilson, 133 F.R.D. 139 
(D. Neb. 1990), an antitrust action 
brought by a surgeon against other 
physicians arising out of their alleged 
refusal to refer patients to the plaintiff, 
the court found that the peer review 
privileges, when asserted in antitrust 
cases, thwart the search for truth and 
represent considerable obstacles to any 
plaintiff in seeking to prove his or her 
claim. The court concluded that the 
federal interests in enforcing the 
antitrust laws outweigh the interest 
in protecting these privileges, to the 
extent that such interests cannot be 
accommodated by protective meas- 
ures.2° Likewise, in Pagano v. Oroville 
Hospital, 145 F.R.D. 683 (E.D. Cal. 
1993), it was held that the Health Care 
Quality Improvement Act does not im- 
munize misuse of the medical peer 
review process, which would include 
concerted actions taken for anticompe- 
titive purposes, nor does the act pre- 
clude discovery aimed at uncovering 
such actions. On the other hand, the 
court in Cohn v. Wilkes General Hospi- 
tal, 127 F.R.D. 1171 (W.D.N.C. 1989), 
found that the Congressional findings 
incorporated into the body of the Health 
Care Quality Improvement Act support 
the public policy which protects as 
privileged the medical review process. 


Conclusion 


As a general rule, the Florida state 
courts have broadly construed the peer 


review privilege, creating a body of 
caselaw providing protection for peer 
review and quality assurance docu- 
ments, thus promoting an atmosphere 
for proper investigations to occur. While 
the privilege has consistently been ap- 
plied in medical malpractice cases, the 
applicability of the peer review privi- 
lege in federal antitrust cases is much 
less clear. Since the enactment of the 
Health Care Quality Improvement Act, 
there does not yet appear to be a 
consistent body of caselaw developed 
in this regard, resulting in a lack of 
uniformity and predictability on this 
issue. 0 
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TRIAL LAWYERS FORUM 


n offer of judgment is a 
statutory mechanism cre- 
ated to encourage settle- 
ment. The offer itself is 
an offer by a party in litigation to form 
a contract in settlement of a case of 
action. Presenting an opposing party 
with an offer encourages settlement 
because a party that rejects an offer 
may have to pay the offeror’s costs and 
attorneys’ fees. 

Offers of judgment are not new to 
American or Florida jurisprudence.! 
In fact, until recently, Florida had two 
statutes—F.S. §45.061 and FS. 
§768.79—and a rule of civil procedure: 
Florida Rule of Civil Procedure 1.442— 
on the subject. Section 45.061 was 
repealed by the legislature for causes 
of action accruing after October 1, 
1990.2 Rule 1.442 was repealed by the 
Florida Supreme Court effective July 
9, 1992.3 The elimination of §45.061 
and Rule 1.442 should allow the courts 
to concentrate on creating a consistent 
policy of enforcement for §768.79. 


Entitlement to Attorneys’ Fees 

Under §768.79, the remaining stat- 
ute, an offering defendant is entitled 
to reasonable costs and attorneys’ fees 
if a defense verdict is achieved or the 
judgment obtained by the plaintiff is 
at least 25 percent less than the offer.4 
An offering plaintiff is entitled to costs 
and attorneys’ fees if the judgment 
obtained by the plaintiff is at least 25 
percent greater than the offer.5 In 
Schmidt v. Fortner, 629 So. 2d 1036 
(Fla. 4th DCA 1993), the Fourth Dis- 
trict held that once the above pre- 
requisites have been met, an award of 
costs and fees is mandatory unless the 
offer was not made in good faith. In 
Fortner, the trial court conducted an 
evidentiary hearing and denied an 
award of costs and fees on the grounds 


Offers of Judgment—Wading 
Through the Confusion 
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that the rejection of the offer was 
reasonable under the circumstances. 
The trial court’s conclusion that the 
rejection was reasonable was based on 
its opinion that the plaintiff's offer was 
not created by any reliable standard 
of measurement. After a lengthy analy- 
sis of the language of the statute, the 
Fourth District reversed the trial court. 
The Fourth District noted that 
§768.79(1) clearly states an offeror 
“shall be entitled” to costs and fees if 
the 25 percent prerequisite is trig- 
gered. Such language can only be inter- 
preted to create a mandatory right to 
attorneys’ fees when the prerequisites 
have been met. To determine entitle- 
ment to attorneys’ fees, the court is left 
with nothing more than a simple arith- 
metic calculation.® 

Section 768.79(7)(b) allows the court 
to consider six factors in determining 
the reasonableness of an award of an 
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attorneys’ fees. Fortner concluded, how- 
ever, that the noun “award” in subsec- 
tion 7(b) refers to the process of fixing 
the amount of the fee which the quali- 
fying party is already entitled to re- 
ceive. It has nothing to do with the 
separate inquiry into entitlement it- 
self. Under such an analysis the six 
factors may be used only to adjust the 
amount of the fee awarded, not to deny 
an award altogether.” 

One of the six factors under subsec- 
tion 7(b) is the then-apparent merit or 
lack of merit in the claim. Fortner 
reasoned the trial court’s conclusion 
that the offer was reasonably rejected 
under the circumstances was really a 
determination under subsection 7(b) 
that the offer seemed to lack merit at 
the time it was made. The court con- 
cluded that while such a determination 
could be used to adjust the amount of 
the fee awarded, it could not bar the 
fee altogether.® 


Good Faith 

According to Fortner, once the 25 
percent prerequisite has been triggered, 
the only way to deny an offeror an 
award is to determine that the offer 
was “not made in good faith.” Section 
768.79(7)(a) on its face gives the court 
such discretion. While the statute does 
not define when an offer is not made 
in good faith, the Fourth District gave 
practitioners some guidance. Accord- 
ing to Fortner, the offeror establishes 
a prima facie case for entitlement to 
an award once the 25 percent prerequi- 
site is met. The burden then shifts to 
the offeree to prove the absence of good 
faith.9 

An offeree cannot establish the ab- 
sence of good faith merely by showing 
that the offeror did not have the kind 
or quantum of evidence needed to sup- 
port a judgment. Such a requirement 


: 


would eliminate most early offers be- 
cause practitioners would be forced to 
wait until discovery was completed 
before making an offer. The legislative 
intent of encouraging early settlement 
before the parties had expended large 
sums of money on discovery would not 
be achieved. Fortner, therefore, con- 
cluded that good faith exists when the 
offeror has some reasonable foundation 
on which to base an offer.!° 

Fortner referred to Bridges v. New- 
ton, 556 So. 2d 1170 (Fla. 3d DCA 
1990), in its discussion of what a rea- 
sonable foundation on which to base 
an offer means. In Bridges, the plain- 
tiff made an offer based on her belief 
the defendant would not accept the 
offer. When the defendant accepted 
with conditions, the plaintiff instructed 
her counsel to extricate her from the 
agreement. A final agreement was 
never reached because the plaintiff 
would not agree to the conditions placed 
on acceptance by the defendant. After 
the case was tried and the judgment 
obtained met the 25 percent prerequi- 
site, the trial court refused to award 
fees and costs. The Third District af- 
firmed, concluding that bad faith was 
established when the offeror knew that 
the offer was inadequate and refused 
to enter into a final settlement after 
the offer was accepted.!! 

Practitioners should be wary of read- 
ing too much into the Bridges holding. 
Although Fortner agreed with Bridges, 
the court noted that a mere belief that 
the figure offered will not be accepted 
does not necessarily suggest the ab- 
sence of good faith as long as the 
offeror fully intends to settle. On the 
other hand, there may be an absence 
of good faith when the offer is so 
inconsistent with the known facts of 
the case that it suggests on its face 
that it was made for the sole purpose 
of creating a right to an award if 
rejected. !2 


The Fortner court also discussed good 
faith when a plaintiff makes an offer 
equal to the policy limits of a defen- 
dant’s insurance coverage. In today’s 
litigation, defendants rarely settle in 
excess of insurance policy limits. Fur- 
thermore, defendants often do not pos- 
sess collectible assets beyond the policy 
limits. As Fortner observed, it makes 
little sense to demand a judgment that 
no one could possibly collect. Therefore, 
the court concluded that a policy-limits 
offer does not on its own establish the 
offer was “not made in good faith.”18 
In Stewart Select Cars, Inc. v. Moore, 
619 So. 2d 1037 (Fla. 4th DCA 1993), 
the Fourth District discussed good faith 
in the limited situation that exists 
when an offer is made to an offeree 
entitled to attorneys’ fees as a prevail- 
ing party. The trial court awarded 
plaintiff, the offeree, attorneys’ fees 
under a statute entitling a prevailing 
party in such litigation to attorneys’ 
fees. The defendant had made an offer 
under §768.79 which was rejected by 
the plaintiff. Although the judgment 
obtained did not meet the 25 percent 
prerequisite necessary to entitle the 
defendant to an award, the judgment 
was less than the defendant’s offer. 
On appeal, the defendant argued that 
the plaintiff was not the prevailing 
party because the plaintiff would have 
received a larger judgment by accept- 
ing the offer. The appellate court af- 
firmed the award of attorneys’ fees 
without reaching the prevailing party 
argument. The court concluded the 
offer was not “a bona fide good faith 
offer” because it did not include the 
amount of attorneys’ fees awardable 
under the prevailing party statute at 
the time the offer was made.!4 
Stewart Select’s holding did not spe- 
cifically rely on §768.79. Nevertheless, 
its analysis of a bona fide good faith 
offer may be useful in defining “not in 
good faith” as used in subsection 7(a) 
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when a statute exists that will entitle 
a prevailing offeree to attorneys’ fees. 
An offeror in such a case knows the 
offeree will not accept an offer that 
does not include the attorneys’ fees 
generated up to the time the offer is 
made. The only purpose an offeror 
could have in making such an offer is 
to create a right to attorneys’ fees after 
it is rejected. Applying Fortner and 
Stewart Select, such an offeror would 
be denied attorneys’ fees under 
§768.79(7)(a) for making an offer in the 
absence of good faith. 


Timing Provisions 

Under the Florida Constitution, only 
the Supreme Court can, through the 
Florida Rules of Civil Procedure, regu- 
late procedural aspects of civil liti- 
gation.'5 Prior to the repeal of Rule 
1.442, there was some question about 
whether the timing provisions con- 
cerning when an offer can be made 
under §768.79 are procedural. In order 
to avoid a challenge to §768.79 as an 
unconstitutional infringement by the 
legislature on the Supreme Court’s 
power to regulate procedure, the Su- 
preme Court adopted the procedural 
aspects of §768.79 as a rule of the court 
when it repealed Rule 1.442.16 

The timing provisions under 
§768.79(1) indicate that an offeree has 
30 days to decide whether to accept the 
offer. If the offer is not accepted within 
the 30 days, it is deemed rejected. In 
Fortner, the court implied the offeree 
may be entitled to petition for an 
extension of time to evaluate the offer. 
Fortner noted that Florida Rule of Civil 
Procedure 1.090(b) allows a court to 
extend the time to respond to an act 
required by the Florida Rules of Civil 
Procedure when a request is made 
prior to the expiration of the original 
time. Because the Supreme Court 
adopted the procedural aspects of 
§768.79 as a rule, Fortner concluded 
there is no reason why Rule 1.090(b) 
would not authorize the enlargement 
of time to respond to an offer.!7 How 
such a request will affect later argu- 
ments concerning good faith and reduc- 
tions of fee awards is unclear. Thus, 
the practitioner who requests and re- 
ceives an extension to respond to an 
offer should be prepared to address 
such issues if an offeror later claims 
entitlement to attorneys’ fees. 

F.S. §44.102 may also entitle an 
offeror to alter the timing provisions 


concerning when an offer can be made. 
Section 44.102(6)(b) creates a right to 
make an offer at any time after media- 
tion has concluded, even if such conclu- 
sion occurs within 30 days prior to 
trial. The offer is deemed rejected as 
of commencement of trial.!8 In Nordyne, 
Inc. v. Florida Mobile Home Supply, 
625 So. 2d 1283 (Fla. Ist DCA 1993), 
the court questioned whether subsec- 
tion (6)(b) is constitutional. Nordyne 
reasoned that the provision is proce- 
dural in nature and, therefore, in- 
trudes upon the rule-making power of 
the judicial branch. Because the Su- 
preme Court adopted the procedural 
aspects of §768.79 as a court rule, 
Nordyne held it supersedes F.S. 
§45.102(6)(b).19 

Whether the Supreme Court will 
declare §44.102(6)(b) unconstitutional 
is uncertain. In the meantime, practi- 
tioners who wish to attempt an offer 
under §44.102(6)(b) should be aware 
that Nordyne also held an offeror must 
notify an offeree of an intent to rely 
on its timing provisions. Subsection 
6(b) does not contain such a require- 
ment. The court created the require- 
ment because it concluded the statute 
is a trap set by the legislature for those 
not fortunate enough to have previ- 
ously stumbled across it.2° 


Future Statutory Amendments 

In Leapai v. Milton, 595 So. 2d 12 
(Fla. 1992), the Supreme Court held 
that under the now-repealed §45.061, 
the right to recover attorneys’ fees 
attaches to the rejection of an offer and 
not to the cause of the action. The 
court, therefore, concluded that §45.061 
could be applied to a cause of action 
accruing prior to the enactment of the 
statute as long as the offer was rejected 
after the creation of the statute.2! In 
Metropolitan Dade County v. Jones 
Boatyard, Inc., 611 So. 2d 512 (Fla. 
1993), the Supreme Court refused to 
apply the same rationale to an offer 
made under §768.79. The court noted 
that unlike §45.061, the legislative 
history of §768.79 revealed that the 
initial version of the statute applied 
only to causes of action arising on or 
before July 1, 1986. Therefore, the 
court held the initial version of §768.79 
could not be applied to causes of action 
accruing prior to its effective date even 
if the offer was made after the effective 
date.?2 

Whether Metropolitan Dade will be 


applied to future versions of §768.79 
is unclear. If the enacting provision of 
an amendment to the statute indicates 
the amendment should take effect for 
causes of action accruing after a cer- 
tain date, the courts would apply Met- 
ropolitan Dade. However, if the en- 
acting provision does not refer to the 
accrual of the cause of action and 
simply states the provision will take 
effect after a certain date, the Leapai 
rationale seems more appropriate. 

The most recent amendment to 
§768.79 occurred in 1990. The amend- 
ment did not take effect for causes of 
action occurring after a certain date. 
Instead, the enacting provision simply 
stated the amendments would take 
effect on October 1, 1990.22 Based on 
the above, Leapai and not Metropolitan 
Dade will apply. Under such an analy- 
sis, the old version of the statute will 
apply to offers rejected on or before 
October 1, 1990, while the new version 
will apply to offers rejected after Octo- 
ber 1, 1990. 


Conclusion 

Much of the current litigation sur- 
rounding offers of judgment continues 
to involve the now-repealed §45.061 
and Rule 1.442. However, as both pro- 
visions have slowly fallen from use, the 
courts have begun to announce a firm 
and uniform policy of judicial enforce- 
ment under §768.79. Much work re- 
mains. It is clear, however, that the 
courts are moving toward a day when 
practitioners can determine prior to 
making an offer, under what circum- 
stances the offer will be enforced. 0 


1 See generally Vocelle, Offers of Judg- 
ment, Demand for Judgment, and Offers of 
Settlement: Who’s on First?, 62 Fia. B.J. 10 
(March 1988); Court Ruling on Offers of 
Judgment Questioned, THe Fiorma Bar 
News, Aug. 11, 1989, at 8; Distasio, Offers 
of Judgment: The Confusion Continues, 64 
Fira. B.J. 20 (December 1990); Distasio, 
Offers of Judgment—Has the Confusion 
Ended?, 66 Fa. B.J. 60 (October 1992). 

2 Fla. Laws Ch. 90-119, §22. 

3 Timmons v. Combs, 608 So. 2d 1 (Fla. 
1992). 

4 Fra. Smar. §§768.79(1) and (6)(a) (1993). 
This statute was amended effective after 
October 1, 1990, to include defense verdicts. 
Prior to that time, an offer of judgment 
could not be enforced by a defendant that 
receives a defense verdict. See Mujica v. 
Turner, 582 So. 2d 24 (Fla. 3d D.C.A. 1991); 
Luizza v. Yaeger, 571 So. 2d 600 (Fla. 2d 
D.C.A. 1990); Oriental Imports, Inc. v. Ali- 
lin, 559 So. 2d 442 (Fla. 5th D.C.A. 1990); 
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Makar v. Investor’s Real Estate Manage- 
ment, Inc., 553 So. 2d 298 (Fla. 1st D.C.A. 
1989). 

5 Fra. Star. §768.79(1)(6)(b) (1993). The 
statute refers to offers of judgment and 
demands for judgment. This article will 
refer to both as offers. 

6 Schmidt v. Fortner, 629 So. 2d 1036, 
1039-42 (Fla. 4th D.C.A. 1993). 

7 Id. 

8 Id. 

9 Id. at 1041 n.6. 

10 Td. at 1039. 

ll Bridges v. Newton, 556 So. 2d 1170, 
1171 (Fla. 3d D.C.A. 1990). 

12 Fortner, 629 So. 2d at 1040 n.5. 

13 Td. at 1040. 

14 Stewart Select Cars, Inc. v. Moore, 619 
So. 2d 1037, 1039 (Fla. 4th D.C.A. 1993). 

15 Fra. Const. art. V, §2(a). 

16 Timmons, 608 So. 2d at 1. 

17 Fortner, 629 So. 2d at 1038. 

18 Fria. Star. §44.102(6)(b) (1993). 

19 Nordyne, Inc. v. Florida Mobile Home 
Supply, 625 So. 2d 1283, 1290 (Fla. ist 
D.C.A. 1993). Nordyne refers to Fia. Star. 
§44.102(5)(b). Subsection 5(b) was moved 
to subsection 6(b) by the legislature in Fla. 
Laws Ch. 90-161. 

20 Td. 

21 Teapai v. Milton, 595 So. 2d 12, 15 
(Fla. 1992). 

22 Metropolitan Dade County v. Jones 
Boatyard, Inc., 611 So. 2d 512, 513-14 (Fla. 
1993). 

23 Fla. Laws Ch. 90-119, §55. 
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ENVIRONMENTAL 


Mitigation Banking Under the 
Florida Environmental 


Reorganization Act of 1993 


he Florida Environmental 

Reorganization Act of 1993! 

introduced “mitigation 

banks” standards to offset 
the adverse impacts of activities regu- 
lated under Part IV of F.S. Ch. 373.2 
Mitigation banks are lands set aside 
to be used as mitigation for future 
projects that would adversely affect 
wetlands. The legislature found that 
mitigation banks could minimize miti- 
gation uncertainty and provide ecolog- 
ical benefits, in directing the Depart- 
ment of Environmental Protection and 
the state’s five water management dis- 
tricts “to participate in and encourage 
the establishment of private and public 
regional mitigation areas and mitiga- 
tion banks.”? Finally, the legislature 
directed the department and the 
water management districts to adopt 
rules governing the use of mitigation 
banks. 

To meet this statutory mandate, staff 
representatives from the department 
and the water management districts 
formed a committee to draft consistent 
rules to be adopted by the agencies. 
The committee drafted model mitiga- 
tion banking rules which were sub- 
stantially adopted by the department 
and the water management districts. 
This article provides a brief overview 
of these mitigation banking rules. 

The mitigation banking rules pro- 
vide criteria for the creation and use 
of mitigation banks to offset adverse 
impacts of activities regulated under 
Part IV of F.S. Ch. 373.5 The mitiga- 
tion banking rules do not supersede the 
permit review criteria and require- 
ments of any other rules promulgated 
under Part IV of F.S. Ch. 373, or the 
mitigation requirements set forth in 
any mitigation bank permit or agree- 
ment existing prior to the effective date 
of the mitigation banking rules.6 A 


When establishing a 
mitigation bank, 
rules adopted by the 
Department of 
Environmental 
Protection and the 
five water 
management 
districts should be 
carefully reviewed 


by Eric T. Olsen 


substantial modification of a mitiga- 
tion bank previously established by 
agreement or permit under the former 
Warren S. Henderson Wetlands Pro- 
tection Act? or Part IV of F.S. Ch. 373, 
however, must comply with the mitiga- 
tion banking rules.® Additionally, the 
mitigation banking rules do not bar a 
permit applicant from proposing “pro- 
ject-specific, pre-construction mitiga- 
tion, or off-site mitigation” without 
establishing a mitigation bank.® 


Establishing a Mitigation Bank 

The mitigation banking rules define 
a mitigation bank as “a project under- 
taken to provide for the withdrawal of 
mitigation credits to offset adverse 
impacts.”!° The entity that creates, 
operates, manages, or maintains a miti- 
gation bank is defined as a “banker.”!! 
To establish a mitigation bank, the 
banker must apply for a mitigation 
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bank permit.!2 The mitigation bank 
permit application also constitutes an 
application for any permit required 
pursuant to Part IV of F.S. Ch. 373 to 
construct the bank.}8 

The banker must provide reasonable 


assurance that the proposed mitigation 
bank will: 


(a) improve the ecological conditions of 
the regional watershed; 

(b) provide viable and sustainable ecologi- 
cal and hydrological functions for the pro- 
posed mitigation service area; 

(c) be effectively managed in the long 
term; 

(d) not destroy areas with high ecological 
value; 

(e) achieve mitigation success; and 

(f) be adjacent to lands which will not 
adversely affect the long-term viability of 
the [mlitigation [blank due to unsuitable 
land uses or conditions.!4 


As part of the mitigation bank per- 
mit, a “mitigation service area” is set 
for the bank.!5 With limited excep- 
tions, the mitigation service area is the 
geographic limit within which mitiga- 
tion credits may be withdrawn to offset 
adverse impact activities regulated 
under Part IV of F.S. Ch. 373.16 The 
mitigation service areas of two or more 
banks may overlap, and multiple miti- 
gation service areas can be approved 
for a regional watershed.!7 

Before any mitigation credits can be 
used from a mitigation bank, the land 
on which the bank is located must 
either be conveyed in fee simple to the 
agency permitting the bank, or be 
encumbered with a conservation ease- 
ment grant to both the department and 
the water management district in 
which the bank is located.!8 The banker 
must submit a survey of the mitigation 
bank property and certain title infor- 
mation before the conservation ease- 
ment or deed conveying fee interest is 


recorded.!9 A banker conveying a fee 
interest must submit a Phase I envi- 
ronmental audit of the property.2° 

The banker must also establish cer- 
tain financial responsibility mecha- 
nisms to insure the construction and 
long-term management of the mitiga- 
tion bank.?! The financial responsibil- 
ity mechanism insuring the construc- 
tion of the bank must consist of either 
guarantee bonds, performance bonds, 
insurance certificates, irrevocable let- 
ters of credit, trust fund agreements, 
or securities.22 The financial responsi- 
bility mechanism insuring the long- 
term management of the mitigation 
bank must be a trust fund agree- 
ment.23 When the bank is deemed 
completely constructed, implemented, 
and headed toward success according 
to the permit, the financial responsibil- 
ity mechanism insuring construction 
of the bank must be released.24 


Mitigation Credits 

A proposed mitigation bank is evalu- 
ated to determine the number of miti- 
gation credits to be awarded.”5 A miti- 
gation credit is “a unit of measure 
which represents the increase in ecolo- 
gical value resulting from restoration, 
enhancement, preservation, or crea- 
tion activities.”26 One mitigation credit 
equals the ecological value gained by 
successfully creating one acre of wet- 
land.27 A restoration, enhancement, 
preservation, or creation activity pro- 
ducing the same ecological value as 
the successful creation of one acre of 
wetland is awarded one mitigation 
credit. 

The number of mitigation credits 
awarded to a bank is based on a list of 
factors which generally relate to the 
quality and quantity of wetland and 
upland restoration, enhancement, pres- 
ervation, or creation; the extent to 
which the bank restores natural hydro- 
logic and ecological conditions; the 
bank’s proximity to other regionally 
significant ecological resources or habi- 
tats; the bank’s fish and wildlife fea- 
tures; and the current level of envi- 
ronmental protection afforded the prop- 
erty within the bank.28 The mitigation 
bank permit lists the number and type 
of mitigation credits awarded to the 
bank.?9 

To use mitigation credits from a 
permitted mitigation bank, it must be 
shown that use of the credits would 
offset the adverse impacts of the pro- 


ject, and either on-site mitigation op- 
portunities cannot be expected to have 
comparable long-term viability, or us- 
ing the mitigation bank will provide 
greater improvement in ecological value 
than on-site mitigation.2° Some mitiga- 
tion credits can be withdrawn before 
meeting all the performance criteria 
specified in the mitigation bank permit 
based upon the nature of the perform- 
ance criteria for the bank, and the 
success criteria for each mitigation 
activity.3! No credits are available for 
freshwater wetland creation until the 
success of the created wetlands is dem- 
onstrated. 

The banker can use mitigation cred- 
its from a permitted mitigation bank 
for its own projects, or can sell or 
transfer mitigation credits in whole or 
in part to third parties.33 The market- 
place determines the price of mitiga- 
tion credits. The agency permitting the 
mitigation bank maintains a ledger of 
the mitigation credits available, and 
deducts credits from the ledger upon 
receiving notice that the agency per- 
mitting the impact has approved the 
use of the bank.*4 

In addition to, or in lieu of, purchas- 
ing mitigation credits from a mitiga- 
tion bank, a permit applicant may also 
contribute land to a bank to mitigate 
for a project’s adverse impacts.*5 The 
contributed land must offset the ad- 
verse impacts of the project, and the 
adverse impacts must be within the 
mitigation service area of the bank.%6 
Additionally, the land must be adja- 
cent to or become an approved miti- 
gation bank, must improve the ecologi- 
cal value of the bank, and must either 
be conveyed in fee simple to the agency 
permitting the bank, or be encumbered 
with a conservation easement grant to 
both the department and the water 
management district in which the bank 
is located.37 

An estimate of the potential value 
of a proposed mitigation bank can be 
obtained by applying for a mitigation 
bank conceptual approval.38 The miti- 
gation bank conceptual approval esti- 
mates the potential mitigation credits 
which could be awarded, the informa- 
tion necessary to evaluate a mitigation 
bank permit application, and the legal 
and financial requirements for the pro- 
posed mitigation bank.39 The mitiga- 
tion bank conceptual approval does not 
authorize the use or withdrawal of any 
mitigation credits or any construction 


within the bank.*° A mitigation bank 
conceptual approval is valid for five 
years.4! 


Agencies Permitting 
Mitigation Banks 

Both the department and the water 
management districts can permit miti- 
gation banks. The agencies accordingly 
entered into operating agreements di- 
viding mitigation bank permitting re- 
sponsibilities. Under operating agree- 
ments between the department and the 
St. Johns River, South Florida, and 
Southwest Florida water management 
districts, respectively, if 50 percent or 
more of the credits from a proposed 
mitigation bank are intended to be 
used to offset adverse impacts from an 
activity for which the department would 
process and take action on applications 
for other permits required under Part 
IV of F.S. Ch. 373, the department 
processes and takes action on the miti- 
gation bank permit application.42 
Examples of these activities would be 
mining, hazardous waste facilities, and 
landfills.42 The St. Johns, South Flor- 
ida, and Southwest Florida water 
management districts process and take 
action on all other mitigation bank 
permit applications within their re- 
spective jurisdictions.44 Under the 
operating agreements between the de- 
partment and the Northwest Florida 
and Suwannee River water manage- 
ment districts, the department proc- 
esses and takes action on all mitigation 
bank permit applications.* 


Conclusion 

The mitigation banking rules are the 
first codified procedure for establishing 
and operating mitigation banks under 
Part IV of F.S. Ch. 373, and must be 
read in concert with the environmental 
resource permit program rules adopted 
to meet the mandate of F.S. subsection 
373.414(9). The mitigation banking 
rules may be subject to change as the 
environmental resource permit program 
is implemented, and the agencies gain 
experience operating under the new 
rules. Additionally, while the miti- 
gation banking rules adopted by the 
department and the five water man- 
agement districts are similar and con- 
sistent, they are not identical. Persons 
seeking to establish a mitigation bank 
should carefully review the rules of the 
agency which will be permitting their 
mitigation banks. 0 
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11993 Fla. Laws 213. For an overview 
of the Environmental Reorganization Act 
of 1993, see Fumero, Permit Streamlining: 
A New Age for Environmental Regulation 
in Florida, 67 Fa. B.J. 62 (Nov. 1993). 

2 Fa. Stat. §373.4135 (1993). 

3 Id. 

4Id. The department’s and the water 
management district’s mitigation banking 
rules were to address 11 items: 

1) Circumstances under which litigation 
banking would be appropriate or desirable. 

2) Provisions by which governmental, 
nonprofit, or for-profit private entities, with 
sufficient legal or equitable interest in the 
property proposed for mitigation banking, 
could establish mitigation banks. 

3) Procedures for the review of mitiga- 
tion banking proposals in a timely manner 
pursuant to Ch. 120. 

4) A framework to determine a mitiga- 
tion bank’s value considering the bank’s 
ecological value compared to the area where 
wetland or surface water adverse impacts 
are proposed. 

5) Procedures to administer bank credits 
so that accounting responsibilities would 
not be unnecessarily duplicated between 
the department and a water management 
district. 

6) Requirements for ensuring financial 
responsibility of nongovernmental entities 
proposing mitigation banks. 

7) Measures to ensure the long-term 
management and protection of mitigation 


8) Criteria for withdrawing mitigation 
credits within or outside the regional water- 
shed where the bank is located. 

9) Criteria for contributing funds or land 
to an approved mitigation bank. 

10) Criteria for withdrawing credits by 
parties other than the party who created 
the mitigation bank. 

11) Provisions to consider creation, resto- 
ration, enhancement, and preservation of 
wetlands and uplands as part of a mitiga- 
tion bank. Id. §373.4135(1)-(11). 

5 Fia. Apmin. Cope r. 17-342.100 (1994). 
The mitigation banking rules adopted by 
the department and the five water manage- 
ment districts are substantially similar. 
Therefore, except where differing provisions 
exist, citation shall be to the department’s 
rules only. The mitigation banking rules of 
the South Florida Water Management Dis- 
trict can be found in Appendix 8, Basis of 
Review for Surface Water Permit Applica- 
tions, adopted by reference in Fia. ApMIN. 
Cope r. 40E-4.091 (1994); those of the 
Southwest Florida Water Management Dis- 
trict in Appendix 6, Basis of Review for 
Surface Water Permit Applications, adopted 
by reference in Fia. Apmin. Cope r. 40D- 
4.091 (1994); those of the St. Johns River 
Water Management District in §16.1.6 of 
the Applicant’s Handbook: Management and 
Storage of Surface Waters, adopted by refer- 
ence in Fria. Apmin. Cope r. 40C-4.091 
(1994); those of the Suwannee River Water 
Management District in Fia. Apmin. CopE 
r. 40B-1.106 (1994); and those of the North- 
west Florida Water Management District 
in Fia. Apmin. Cope r. 40A-1.003 (1994). 

6 Apmin. Cope r. 17-342.100 (1994). 


71984 Fla. Laws 79. 
Apmin. Cope r. 17-342.100 (1994). 
Id. 
ApMin. Cope r. 17-342.200 (1994). 
Id. 

Fra. Apmin. Cope r. 17-342.450 (1.994). 

13 7d. 

14 Fa. ApMin. Cone r. 17-342.400 (1994). 
A mitigation bank can be implemented in 
phases if each phase can independently 
meet these requirements. Id. 

15 ApMin. Cope r. 17-342.600 (1994). 

16 Td. 

17 Id. 

Apmin. Cope r. 17-342.650 (1994). 

7d. 

20 Id. The St. Johns River Water Manage- 
ment District’s mitigation banking rules 
require that a Phase I environmental audit 
be submitted with all mitigation bank per- 
mit applications regardless of whether a fee 
interest or conservation easement is con- 
veyed. APPLICANTS HANDBOOK: MANAGEMENT 
Anp StoraGe or Surrace Waters §16.1.6.5, 
adopted by reference in Apmin. Cope r. 
40C-4.091 (1994). 

21 ApMin. Cope r. 17-342.700 (1994). 

22 Id. 

23 Td. 

24 Td. 

25 Fia. ApMIN. r. 17-340.470 (1994). 

26 Td. 

27 Id. 

Id. 

29 Td. 

30 ApMin. Cope r. 17-342.300 (1994). 

31 Fa. ApMIN. Cope r. 17-342.470 (1994). 

32 Td. 

33 Td. 

34 Td. 

35 ADMIN. r. 17-342.500 (1994). 

36 Td. 

37 Id. 

Apmin. Cone r. 17-342.750 (1994). 

Id. 

41 Td. 

42 First Amendment to August 28, 1992, 
Operating Agreement Concerning Manage- 
ment and Storage of Surface Waters Regula- 
tion, and Wetland Resource Regulation Be- 
tween the St. Johns River Water Manage- 
ment District and Department of Environ- 
mental Regulation, adopted by reference in 
Apmin. Cone r. 40C-4.091 (1994); First 
Amendment to August 28, 1992, Operating 
Agreement Concerning Management and Stor- 
age of Surface Waters Regulation, and Wet- 
land Resource Regulation Between the South 
Florida Water Management District and 
Department of Environmental Regulation, 
adopted by reference in Fia. Apmin. Cone r. 
40E-4.091 (1994); First Amendment to 
August 28, 1992, Operating Agreement 
Concerning Management and Storage of 
Surface Waters Regulation, and Wetland 
Resource Regulation Between the Southwest 
Florida Water Management District and 
Department of Environmental Regulation 
(on file with the Southwest Florida Water 
Management District). The department and 
these water management districts have 
previously entered into operating agree- 
ments dividing the permitting and enforce- 
ment responsibilities for activities regu- 
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lated under Part IV of Fia. Star. Ch. 373. 
See infra note 43. The department and these 
water management districts are expected 
to enter into new operating agreements 
when they adopt the rules mandated by 
Fia. Star. subsection 373.414(9). 

43 See Operating Agreement Concerning 
Management and Storage of Surface Waters 
Regulation, and Wetland Resource Regula- 
tion Between the St. Johns River Water 
Management District and Department of 
Environmental Regulation, adopted by refer- 
ence in Fia. Apmin. Cope r. 40C-4.091 
(1994); Operating Agreement Concerning 
Management and Storage of Surface Waters 
Regulation, and Wetland Resource Regula- 
tion Between the Southwest Florida Water 
Management District and Department of 
Environmental Regulation, adopted by re- 
ference in Fia. Apmin. Cope r. 40D-4.091 
(1994); and Operating Agreement Concerning 
Management and Storage of Surface Waters 
Regulation, and Wetland Resource Regula- 
tion Between the South Florida Water Man- 
agement District and Department of Envi- 
ronmental Regulation, adopted by reference 
in Fia. Apmin. Cope r. 40E-4.091 (1994). See 
also Mennella, Fumero & Olsen, Activity 
Based Consolidation, 15 Bar Envti. & 
Lanp Uss L. Sec. Rep. 20 (March 1993). 

44 See sources cited supra note 42. 

45 See Operating Agreement Concerning 
Mitigation Banking Between Northwest Flor- 
ida Water Management District and Depart- 
ment of Environmental Protection, adopted 
by reference in Fia. Apmin. Cope r. 40A- 
1.003 (1994); First Amendment to February 
2, 1993, Operating Agreement Concerning 
Management and Storage of Surface Waters 
Regulation Between the Suwannee River 
Water Management District and Depart- 
ment of Environmental Regulation, adopted 
by reference in Fia. Apmin. Cope r. 40B- 
1.106 (1994). 
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TAX LAW NOTES 


Sections 2501(c) and 2209 — 
When a USS. Citizen Is Not a U.S. Citizen 


on-U.S. citizens domiciled 

outside the United States 

(NRA’s) at the time of 

making a gift or at death 
are subject to tax regimens which 
differ in substantial ways from the 
regimens applicable to gifts and testa- 
mentary transfers by U.S. citizens and 
noncitizens domiciled in the U.S. Gifts 
of intangibles by NRA’s are not subject 
to gift tax. Gifts by NRA’s of U.S. real 
estate and tangible personal property 
situated in the U.S. are potentially 
subject to gift tax. An NRA donor, like 
other donors, may use the $10,000 
annual exclusion for gifts of present 
interests. If a donee spouse is a U.S. 
citizen, there is an unlimited marital 
deduction. If he or she is not, the donor, 
whether or not an NRA, has a $100,000 
annual exclusion for gifts to the spouse. 
There is no credit against gift tax for 
gifts by NRA donors. 

For estate tax purposes, U.S. real 
estate and tangible personal property 
are includible in the estates of NRA’s. 
Certain intangibles, such as stock in 
U.S. corporations and debt instruments 
which do not qualify as bank deposits 
or portfolio investments under §2105(b) 
of the Code are also includible. As with 
the gift tax marital deduction, the 
estate tax marital deduction depends 
on the citizenship of the donee-spouse 
rather than on the status of the trans- 
feror. The credit against estate tax is 
only for $60,000 worth of property as 
compared to the $600,000 exemption 
from tax for U.S. persons. 

Having learned these transfer tax 
rules and how they apply in various 
settings, some practitioners may be 
surprised to learn that there is a third 
type of taxpayer to whom different 
rules may apply. This is the individual 
who is described in §2209 or §2501(c) 
of the Internal Revenue Code of 1986. 


As a result of I.R.C. 
$$2501(c) and 2209, 
estate planning 
practitioners must 
ask clients how they 
acquired U.S. 
citizenship and 
where they are 
domiciled 


by Terrance J. Mullin 


Section 2209 of the Code is a little- 
known provision affecting relatively 
few people. That Code section, in its 
entirety, states that: 


A decedent who was a citizen of the United 
States and a resident of a possession thereof 
at the time of his death shall, for purposes 
of the tax imposed by this chapter [federal 
estate tax], be considered a “nonresident 
not a citizen of the United States” within 
the meaning of that term wherever used in 
this title, but only if such person acquired 
his United States citizenship solely by rea- 
son of (1) his being a citizen of such 
possession of the United States, or (2) his 
birth or residence within such possession 
of the United States. 


The same rule, for federal gift tax 
purposes, is set forth in §2501(c), and 
the determination of its applicability 
is made at the time of the gift. Due to 
Florida’s relative proximity to Puerto 
Rico and the U.S. Virgin Islands, two 


prominent U.S. possessions, Florida 
practitioners may be more likely to 
have clients affected by one or both of 
these statutory provisions than attor- 
neys situated in other jurisdictions. 

It is the author’s impression that a 
number of Cubans, upon fleeing Cuba, 
took up residence in Puerto Rico, ob- 
tained their U.S. citizenship by com- 
pleting their five-year residency re- 
quirement there and continue to reside 
there. These persons may purchase 
various kinds of property which are 
either located in the United States or 
have a U.S. nexus. (As used in this 
article, “United States” means the 50 
states and the District of Columbia.) 
If an individual is domiciled in Puerto 
Rico (or any other U.S. possession, for 
that matter) at the time of making a 
gift or at death, and either has a spouse 
in similar circumstances or is unmar- 
ried, gift-giving and estate planning 
options regarding property deemed situ- 
ated within the United States have tax 
consequences which differ from those 
affecting other persons classified as 
U.S. citizens or NRA’s. (For purposes 
of this article, an individual subject to 
§2501(c) or §2209 shall be referred to 
as a “§2501(c) donor” or a “§2209 tax- 
payer,” as applicable.) 


Portfolio Debt Instruments 
and Bank Deposits 

For the typical NRA, a debt instru- 
ment of a U.S. debtor, the income from 
which qualifies as portfolio interest 
under §871(h)(1) of the Code, consti- 
tutes intangible property, the donative 
transfer of which is free from federal 
gift tax under §2501(a)(2) and the 
testamentary transfer of which is free 
from federal estate tax under 
§2105(b)\(3). For estate tax purposes, 
the portfolio debt instrument is not 
included in the NRA’s U:S. estate be- 
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cause the income generated by the 
instrument would be income-tax-free 
under §871(h)(1) were such income 
received by the decedent at the time of 
death. Portfolio interest is not income- 
tax-free to a §2209 taxpayer who is 
treated as a U.S. citizen for income tax 
purposes, and so this debt instrument 
would not be considered property situ- 
ated outside the United States for 
federal estate tax purposes in the es- 
tate of a §2209 decedent. On the other 
hand, a gift of this type of property by 
a §2501(c) donor would be free from 
gift tax since the exclusion from gift 
tax applies to all intangibles trans- 
ferred by persons considered NRA’s for 
gift tax purposes and does not depend 
on whether the transferor was taxable 
on the income generated by the debt 
instrument. 

Municipal bonds which are issued 
after July 18, 1984, and are in regis- 
tered form would likely be classified 
as portfolio debt instruments. A §2209 
taxpayer could be lulled into conclud- 
ing that such a bond would not yield 
any adverse tax consequences; how- 
ever, such a bond would not be de- 
scribed in §2105(b) in connection with 
the estate of a §2209 taxpayer and so 
would be subject to estate tax under 
§2104(c). 

Any individual potentially subject 
to the application of §2209 should 
consider whether it makes more sense 
to earn tax-free income in Puerto Rico 
rather than in the U.S. and avoid the 
ownership of property deemed situated 
in the U.S. for estate tax purposes. If 
investments in U.S. property will be 
made, consider converting them to non- 
U.S. property prior to death or owning 
them through a foreign corporation so 


that adverse federal estate tax conse- 
quences can be avoided. Any such 
planning must, of course, include coun- 
seling with an attorney versed in Puerto 
Rican tax law. 

Bank deposits would receive treat- 
ment similar to portfolio debt in the 
hands of a §2209 taxpayer. Interest 
would be subject to income tax, a gift 
of the deposit would be gift-tax-free, 
and the deposit would be includible in 
the estate of a §2209 taxpayer. 


Tangible Personal Property 
in U.S. and U.S. Real Estate 

If the subject U.S. property consists 
of tangible personal property or real 
estate, donative transfers by §2501(c) 
taxpayers are subject to the same 
limitations applicable to other trans- 
ferors classified as NRA’s. It is not 
clear whether a marital deduction for 
a complete gift of one of these types of 
properties to a spouse who acquired 
U.S. citizenship through residence in 
a U.S. possession would be limited 
under §2523(i) as a result of the donee’s 
domicile at the time of the gift. Both 
§2501(c) and §2209 apply to transfer- 
ors and say nothing about transferees. 
The regulations to these two Code 
sections and to §2523(i) furnish no 
assistance either. The government’s 
rationale for putting §2523(i) and 
§2056(d) in the Code was to guard 
against the use of the marital deduc- 
tion in connection with a transfer fol- 
lowed by an abandonment of the U.S. 
domicile by the transferee prior to his 
or her death, thereby enabling the 
subject property to escape estate taxa- 
tion. Under this rationale, the limi- 
tations of §2523(i) and §2056(d) would 
be applicable to potential §2209 tax- 
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payers who, after the receipt of prop- 
erty from a spouse, could avoid estate 
taxation regarding that property by 
having a domicile in a U.S. possession 
at death. 

It appears that these Code sections 
were added without consideration of 
the individual acquiring U.S. citizen- 
ship through residence in a U.S. pos- 
session. Due, in part, to the absence of 
authority on this point, in the author’s 
opinion, the advisor should treat this 
individual as an NRA for estate and 
gift tax purposes or seek a ruling to the 
opposite effect. Having the right an- 
swer is particularly important in the 
case of a gift by a §2501(c) transferor 
because NRA’s receive no exemption- 
equivalent amount for taxable gifts, 
and so gifts in excess of $100,000 could 
be immediately taxable to the trans- 
feror. 


Change in Status 

The potential gift tax consequences 
of donative transfers of U.S. property 
change significantly if the donor, or, 
in the case of an inter-spousal gift, the 
donee-spouse, is a U.S. citizen who is 
not domiciled in a U.S. possession at 
the time of the gift. The exemption- 
equivalent amount should be available 
to the transferor and the unlimited 
marital deduction should be available 
if the donee spouse has the same status 
as the donor. Quaere: What is the 
result if the donor is not domiciled in 
a U.S. possession at the time of making 
the gift but is a §2209 taxpayer at 
death? Is a gift which used up a 
significant portion of the $600,000 ex- 
emption-equivalent amount at the time 
of the gift now subject to estate tax 
because the exemption-equivalent 
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amount allowable to the estate of the 
§2209 taxpayer is less than the amount 
used by the gift? (Under §2102(c)(2), 
the estate of a §2209 taxpayer receives 
a credit against federal estate tax 
equal to the greater of (i) $13,000 or 
(ii) that portion of $46,800 which the 
value of decedent’s U.S. estate bears 
to the value of decedent’s entire es- 
tate.) The calculation of estate tax on 
Form 706NA contemplates the calcula- 
tion of a tentative tax on the sum of 
the taxable estate, and total taxable 
gifts, thereby including all taxable trans- 
fers during lifetime and at death in the 
calculation. However, the discussion 
of the unified credit does not contem- 
plate any greater credit than §2102(c)(2) 
provides, thereby apparently taxing at 
death what was covered by the larger 
credit available at the time of the gift. 


Application of 
§2056(d) and §2056A 

Upon the death of a spouse, the tax 
terrain is interesting if not pleasant for 
the surviving spouse who acquired 
U.S. citizenship through residence in 
the U.S. possession and is domiciled 
in a US. possession at the first to die’s 
death. Under the discussion presented 
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above regarding the application of 
§2523(i), unless a ruling to the con- 
trary has been obtained, in order for 
the decedent’s estate to obtain a mari- 
tal deduction for property passing to 
the surviving spouse, it appears that a 
qualified domestic trust (QDOT) will 
have to be created and that all U.S. 
property transferred from the decedent 
to the survivor at the death of the 
decedent will have to be deposited in 
the QDOT on a timely basis. There is 
a procedure in §2056A(b)(12) for a 
surviving spouse to avoid the QDOT 
requirements if he or sl.e resides in the 
U.S. at the death of the decedent and 
continuously resides in the U.S. until 
U.S. citizenship is obtained. Since the 
surviving spouse in this example is 
already a U.S. citizen, how would he 
or she qualify for this benefit? Argu- 
ably, the surviving spouse domiciled 
in the U.S. at the decedent’s death 
should be able to assert that the QDOT 
requirements should not apply; how- 
ever, it is not certain that the IRS 
would agree since the survivor could 
avoid payment of the deferred estate 
tax merely by changing his or her 
domicile to a U.S. possession prior to 
death. If there is relief from QDOT 
requirements for the NRA who be- 
comes a citizen, there should be relief 
from those requirements for a surviv- 
ing spouse who is already a U.S. citi- 
zen. However, the QDOT regulations 
currently do not address this issue. 

(There is still a means for surviving 
spouses potentially to avoid the de- 
ferred estate tax. U.S. citizenship can 
be renounced. This same remedy is 
available to persons who avoid the 
limitations of §2056(d) through use of 
the §2056A(b)(12) exception. It is prob- 
ably more likely that a surviving spouse 
from a foreign country would resort to 
this option than a person potentially 
subject to §2209 and whose U.S. citi- 
zenship is more likely of longer dura- 
tion.) 

If a surviving spouse is potentially a 
§2209 taxpayer, considerations of the 
federal gift and estate tax consequences 
of the ownership of U.S. property should 
be taken into account while both 
spouses are living if the survivor will 
receive U.S. property as a result of the 
death of the first to die. Similarly, a 
single taxpayer who is potentially sub- 
ject to §2209 and has U.S. property 
should consider the estate tax conse- 
quences of owning this property at 
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death. Not only is no marital deduction 
available, the exemption equivalent 
will be significantly less than that 
provided to the estates of other U.S. 
citizens. All decisions should be coordi- 
nated with an advisor in the subject 
possession so it is clear how both tax 
regimens will operate in a particular 
set of circumstances. 

It is the author’s impression that a 
number of persons who are potentially 
subject to §2209 treatment have made 
investments in the United States as 
part of a risk-spreading strategy and 
that such investments are owned di- 
rectly. That may be the correct strat- 
egy for a particular individual, but it 
is very important to be aware of poten- 
tial federal gift and estate tax con- 
sequences when considering this strat- 
egy. Further, as a result of the inclusion 
of §2501(c) and §2209 in the Code, the 
estate planning practitioner must not 
only ask whether the clients are U.S. 
citizens, but also how they acquired 
their citizenship and where they are 
domiciled. 0 
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LAWYER AT LARGE 


Legal Wit and Wisdom II 


o many readers responded 

to the first “Legal Wit & 

Wisdom” article that there 

was more than enough 
material for this sequel.! This effort 
attempts to group the cases by topic 
and to give credit to those providing 
case cites.” 


Just the Facts 

To paraphrase the Dragnet television 
series, sometimes “just the facts” of a 
case make it amusing. 

Georgia Bulldog fans will want to 
study the 11th Circuit opinion which 
includes pictures of the University of 
Georgia Athletic Association bulldog 
and a can of “Battlin’ Bulldog Beer.”8 
Judge Kravitch’s appellate opinion em- 
ployed several football metaphors in 
“viewing a ‘replay’ of the proceedings 
below” and concluding the Battlin’ Bull- 
dog “pug-faced pooch was [correctly] 
thrown for a loss.” 

After the settlement of her divorce 
action, the former wife sued her attor- 
neys, alleging malpractice for an inade- 
quate settlement. The Supreme Court 
of Arkansas agreed with the trial court’s 
summary judgment on behalf of the 
attorneys, finding that they had not 
negligently advised her with respect to 
settlement: 


The attorneys were still deadlocked in their 
negotiations on January 5, 1967, when Mrs. 
Ashley, according to her own deposition, 
was arrested, along with a nineteen-year- 
old young man, while both of them were 
naked in the young man’s automobile parked 
on a deadend road off No. 10 Highway. She 
contended that she had been drugged and 
“framed” and there are no indications that 
her attorneys did not believe her. There are 
indications, however, that her attorneys 
were not so sure that the chancellor would 
believe her... .4 


Although perhaps tame in the post- 
Bobbitt era, some might sympathize 


To paraphrase the 
Dragnet television 
series, sometimes 
“ust the facts” of a 
case make it 
amusing 


by Raymond T. (Tom) Elligett, Jr. 


with the dentist found negligent for 
breaking his patient’s finger to release 
her grip when she clutched him during 
the “fighting stage” of anesthesia.5 

In United States ex rel. Mayo v. Satan 
and his Staff,§ the court dismissed the 
plaintiffs case, finding the plaintiff 
lacked the ability to obtain personal 
jurisdiction over the named defendant. 
The court noted the plaintiff failed to 
include a required form giving the 
marshal directions as to service of 
process. 

An employee sued her employer when 
she was terminated following an eight- 
day camping and rafting trip with 
fellow workers down the Colorado River. 
She claimed she was terminated be- 
cause she “refused to join in the group’s 
staging of a parody of the song ‘Moon 
River; which allegedly concluded with 
members of the group ‘mooning’ the 
audience.”? 
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Literature Worth Repeating 

A number of judges have found clever 
ways to borrow literary quotes when 
handing down their decisions. 

Judge Ryder began an opinion in a 
property dispute case between family 
members by quoting Tolstoy’s Anna 
Karenina: “All happy families resemble 
each other, each unhappy family is 
unhappy in its own way.”® 

In addressing the parties’ competing 
claims for indemnification, Judge 
Schwartz stated, “At this stage, we sim- 
ply say, with Mercutio, ‘a plague on 
both your houses!’” Romeo and Juliet 
III. 1. 112.9 Judge Schwartz went on 
to say that if the court could be forgiven 
the unforgivable sin of tampering with 
Shakespeare, it would suggest para- 
phrasing the next line of his work as, 
“They have made worms’ meat of the 
administration of justice in this case.”!° 

Judge Castagna’s memorandum opin- 
ion quoted Lord Byron in a dispute 
over pet-ownership provisions in a con- 
dominium declaration: “The poor dog, 
in life the firmest friend. The first to 
welcome, the foremost to defend.”!! 

Judge Castagna concluded the court 
did not have jurisdiction: “Without in 
any way impugning the sincerity of 
defendants’ affection for their pet, the 
Court must find that the amount in 
controversy here falls far short of the 
statutory minimum—in short, the bark 
of plaintiffs request for injunctive re- 
lief is worse than its potential financial 
bite.” 

Judge Schwartz’s opinion disagreed 
with what it described as a “result- 
oriented definitional process” in an- 
other case, and related a story from 
LB. Singer’s When Schlemiel Went to 
Warsaw & Other Stories. To deal with 
a shortage of sour cream needed for a 
traditional holiday dish, a law decreed 
“that water is to be called sour cream 


and sour cream is to be called water.” 
This solved the sour cream shortage, 
but led to complaints of a water 
shortage. “But this was an entirely new 
problem, to be solved after the holi- 
day.”12 

Judge Schwartz addressed the com- 
peting claims of judgment creditors 
against a judgment debtor named Isaac 
E. Newton III.13 Judge Schwartz 
opined that it would be inequitable to 
permit the appellee to reap the benefits 
of its opponent’s labors, stating: “The 
apples finally fell on Isaac Newton’s 
head only because Salina shook the 
tree; it should therefore have the first 
slice of the pie.” In a footnote, Judge 
Schwartz observed, “In expressing our- 
selves in this way, we do not demean 
the gravity of the issue before us.” 
A pun, yes, but one too good to pass 
up.14 


Say It Again 

Opinions have borrowed not only 
from literature, but from phrases in the 
popular vernacular. 

New York Yankee catcher Yogi Berra 
may not come to mind as a legal 
scholar, but the prior article noted a 
court quoted his “deja vu all over 
again.” In observing that a trial court 
erred in granting the motion to dismiss 
with prejudice the court stated, “as 
Yogi Berra has observed: ‘It ain’t over 
til it’s over’ ”15 

As noted in the prior article, Judge 
John Brown of the Fifth Circuit fre- 
quently incorporated amusing titles in 
his opinions. In one case in which 
Judge Brown characterized the district 
court as playing the role of Sam Spade 
of Casablanca fame, he introduced the 
section of the opinion requiring retrial 
of an issue with the heading “Play It 
Again, Sam.”16 

Judge Schwartz noted that, despite 
the suggestion of Woody Allen and the 
belief of countless thousands to the 
contrary notwithstanding, nobody in 
Casablanca ever actually said, “Play it 
again, Sam.”!7 Consequently, in this 
music-oriented case which the appel- 
late court reversed, Judge Schwartz 
observed, “We are compelled to say, as 
Count Basie was importuned so often, 
‘One More Time?” 

In rejecting a criminal appellant’s 
argument that he should not have been 
sentenced to pay restitution of the full 
amount of a burglary when he had only 
participated in hauling off the second 


load of merchandise, Judge Cobb agreed 
with the following analogy argued by 
the prosecutor: “It does not matter, as 
a matter of law, whether you entered 
the theater during Act I, Scene I or Act 
II, Scene I, you still owe the full price 
of the ticket.”18 

In another case, Judge Cobb ob- 
served that trial attorneys and trial 
judges often fail to recognize that jury 
instructions promulgated by the Com- 
mittee on Standard Jury Instructions 
are “merely the work product of a 
conscientious committee and not 
immutable postulates from Olympus.”!9 
Judge Cobb went on to note, “Commit- 
tees, after all, sometimes construct 
camels rather than race horses.” 

Judge Dauksch of the Fifth District 
explained that an earlier opinion from 
the court had contained a mistake, and 
observed that, “Appellate judges are 
wont to decorate some of their opinions 
with Latin phrases. The appropriate 
one for this occasion is mea culpa.”2° 

Judge Schwartz addressed the con- 
tention of a defendant that there should 
not be a presumption against it be- 
cause of the name on the side of the 
truck which allegedly hit the plaintiff. 
He concluded the jury was entitled to 
find “that what looked and acted like 
a Coca Cola truck was a Coca Cola 
truck owned and operated by the Coca 
Cola Bottling Company” and not “real- 
ly a Pepsi Cola truck travelling under 
false colors.”2! 

Justice Terrell of the Florida Su- 
preme Court described a divorce action 
in which “the yoke was so cumbersome 
that a prayer for divorce was answered 
in the affirmative.”22 The husband al- 
leged the wife was a poor cook and a 
miserable housekeeper while she 
claimed that “he was afflicted with a 
vile tongue, a nasty disposition, and 
worked overtime searching for excuses 
to abuse her.” The court observed that 
“both appeared to have had frequent 
attacks of nostalgia for the beer tavern 
where the courtship germinated.” 

In a brief opinion, a Michigan judge 
observed the appellant had attempted 
to distinguish his facts from those in 
another case decided by the court. The 
judge summed it up by stating: “He 
didn’t. We couldn’t. Affirmed.”2° 

In a case involving the unusual crime 
of rare bird smuggling, the court began 
its opinion by quoting from the old 
Shadow radio show: “Who knows what 
evil lurks in the hearts of men?”24 


In several opinions in which one 
party sought to take advantage of an 
accommodation extended by an oppo- 
nent, the courts have quoted the adage 
that “no good deed goes unpunished.”25 

Judge Farmer concluded a dissent 
to a Fourth District en banc opinion 
with, “As Sam Goldwyn might have 
said, include me out on this one. I 
dissent.”26 


The Old West 

Several courts, whether located in 
the American West or elsewhere, have 
borrowed phrases from that colorful era 
and area. 

Judge Blue of the Second District 
noted the court was “cognizant of the 
glamorization of the ‘cowboy’ litiga- 
tor.””27 He observed, “however, that a 
jury trial should not resemble a ‘Shoot- 
out at the OK Corral’” 

A Texas appellate decision responded 
to Washington, D.C., counsel’s argu- 
ment that “even within the Texas judi- 
ciary’s well earned reputation for met- 
ing out ‘frontier justice? the lower 
court’s conduct cannot be condoned, for 
it would confirm the Kafkaesque na- 
ture of this ‘trial. ”28 

The appellate court found the appel- 
lants’ brief did not conform to the Texas 
appellate rules stating, “although we 
have a bit more to travel before we 
reach the advanced stage of the en- 
lightened judiciary found in the East 
Coast, in Texas we do have certain 
appellate rules, albeit archaic, which 
require appellants to designate specific 
points of error. These rules make it 
easier for frontier courts of appeals to 
‘figger out’ what specific actions of the 
trial judge the appellant complains are 
erroneous.” 

Another Texas appellate court re- 
sponded to one point by noting that 
“putting a saddle on a duck does not 
make it a horse.”29 


Poetry in Motion 

While most decisions are usually 
poetry to one party’s ears, some courts 
have been unable to resist the urge to 
express themselves in verse. 

In upholding Conway Twitty’s deduc- 
tion for money he paid investors for the 
failed “Twitty Burger, Inc.” restaurant 
business, the judge concluded his 
rhyming verse opinion with: 


Had Conway not repaid the investors, 
His career would have been under a cloud; 
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Under the unique facts of this case, 
Held: the deductions are allowed.*° 


Several Fifth District opinions de- 
scribe the rule that a trial court’s 
decision will be affirmed even if the 
reasoning is incorrect as the “tipsy 
coachman” rule, noting other courts 
had borrowed the phrase from a 1774 
poem by Oliver Goldsmith: 


The pupil of impulse, it fore’d him along, 

His conduct still right, with his argument 
wrong; 

Still aiming at honour, yet fearing to roam, 

The coachman was tipsy, the chariot drove 
home.*! 


In a case involving a Christmas Eve 
jail escape, the appellate court quoted 
the defense attorney’s closing argu- 
ment which began: 


Twas the night before Christmas, when all 
through the jail 


Not an inmate was stirring, they couldn’t 
make bail. . . 


More Schwartzisms 

As the foregoing demonstrates, Judge 
Alan Schwartz of the Third District has 
sprinkled a number of witticisms 
throughout his opinions. Among many 
others besides those collected above, 
are the following: 

In describing the proper venue for a 
legal malpractice case, Judge Schwartz 
observed that while the lawyer “negli- 
gently shot his arrow into the air of 
Broward County, it did no harm and 
had no effect until it fell to earth in 
Dade. It is therefore here that he must 
answer for his asserted error.”33 

In addressing whether a term in an 
insurance policy was ambiguous, Judge 
Schwartz observed, “but while an ex- 
pansive definition of the perhaps am- 
biguous term ‘cat’ may include a lion, 
it cannot include a dog.”54 

In questioning if new trial determi- 
nations are “more or less a ‘gut reac- 
tion’ to the facts and circumstances,” 
Judge Schwartz observed that he had 
duly considered both the record and the 
state of his internal organs.** 

In one case, Judge Schwartz noted 
that some contend the jury system 
would be better served “if detailed 
instructions were dispensed with and 
juries were told simply to ‘go out and 
do right’”36 Judge Schwartz added 
that he did not subscribe to this view 
“and would probably be drummed out 
of the judges’ club if it were even 
suggested that I did.”0 
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nue, T.C. Memo 1983-667 (1983) (Judge 
Herboth Ryder). 

31 Holland v. Holland, 458 So. 2d 81, 85 
n.3 (Fla. 5th D.C.A. 1984). 

32 Helton v. State, 311 So. 2d 381, 382 
(Fla. 1st D.C.A. 1975). For more examples, 
see Mackensworth v. American Trading Trans- 
portation Co., 367 F. Supp. 373, 375 (E.D. 
Penn. 1973) (Jeffrey B. Smith; John Swalm); 
In re Love, 61 Bankr. 558 (S.D. Fla. 1986) 
(Stephen Senn). 

33 Tucker v. Fianson, 484 So. 2d 1370, 
1372 (Fla. 3d D.C.A. 1986). 

34 Puente v. Arroyo, 366 So. 2d 857, 858 
(Fla. 3d D.C.A. 1979). In another insurance 
case, Judge Glickstein rejected an argument 
which he felt echoed “the old saw that if 
my aunt were a man, she would be my 
uncle.” Leek v. Reliance Insurance Company, 
486 So. 2d 701, 704 (Fla. 4th D.C.A. 1986). 

35 Montgomery Ward & Co., Inc. v. Pope, 
532 So. 2d 722, 723 (Fla. 3d D.C.A. 1988). 

36 Alonso v. Fernandez, 379 So. 2d 685, 
690 n.4 (Fla. 3d D.C.A. 1980). 


Raymond T. (Tom) Elligett, Jr., is a 
member of the Tampa civil litigation 
and appellate practice law firm of 
Schropp, Buell & Elligett, P.A. He 
received his B.A. in mathematics, 
with high honors, from the Univer- 
sity of Florida in 1974 and his J.D., 
cum laude, from Harvard University 
in 1978. 
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America’s First Woman Lawyer 
by Jane Friedman 
Reviewed by Jacalyn N. Kolk 

In 1873, The U.S. Supreme Court 
rejected Myra Bradwell’s application 
for admission to the practice of law 
with one justice finding “women’s natu- 
ral and proper timidity and delicacy” 
made them unfit for this work. The 
court held that admission to the bar 
was a privilege governed by state law, 
and Illinois refused to admit women. 
Undeterred, Bradwell became nation- 
ally known in the legal field by building 
her Chicago Legal News into the coun- 
try’s most widely circulated legal news- 
paper. This is the woman Professor 
Jane Friedman introduces in America’s 
First Woman Lawyer. 

Bradwell’s struggle to be admitted 
to the bar and her business acumen 
become even more impressive viewed 
against the backdrop of her times. 
Women had no vote at this time. The 
legislature had to pass a special char- 
ter to allow her to run her newspaper 
as women could not sign contracts and 
had no right to keep their own earn- 
ings. In many states, women had no 
right to seek custody of their own 
children. Bradwell undertook to change 
these and other social ills such as jury 
bribery, attorneys’ misuse of client 
funds, and alcoholism among attorneys 
by using her paper as a forum. Her 
readers were practically a captive audi- 
ence. The official record of judicial 
opinions and recent legislation took 
months or years to be published. 
Bradwell secured approval for her re- 
ports of these to be officially accepted 
and her newspaper quickly built a 
large circulation. 

The excerpts from Bradwell’s work 
show her clear and concise writing 
style, surprisingly devoid of “legalese.” 
She drafted several bills which were 
passed by the Illinois Legislature, 
guided through at times by her attorney/ 
legislator husband. She had started 
her study of the law to be helpful in his 
early practice. 

Bradwell’s modest newspaper busi- 
ness grew to a large commercial suc- 
cess, but, inexplicably, Friedman finds 
the tale of Bradwell’s prosperity of “no 
great importance.” It seems that her 


BOOKS 


business success might have been the 
focus of the entire book. Friedman may 
have started with preconceived ideas 
of who Bradwell was or should have 
been. At times, the professor seems to 
judge Bradwell by her own biases. She 
states that Bradwell’s reason for start- 
ing the paper was to advance the cause 
of women’s rights, but offers no support 
for this. It seems just as likely that 
Bradwell saw a good business opportu- 
nity. 

Professor Friedman’s search for in- 
formation on Myra Bradwell is a story 
in itself. Friedman found copies of the 
newspaper Bradwell edited for 25 years 
but little else, until she sought out 
Bradwell’s only known descendant, a 
distant relative. The relative had no 
idea who Myra Bradwell was, but be- 
ing a history buff, he had saved all the 
family papers inherited from her grand- 
daughter. In unlabeled envelopes, 
opened only in an abundance of cau- 
tion, Friedman found scores of Bradwell 
documents, including letters to 
Bradwell from Susan B. Anthony and 
documents describing Bradwell’s corre- 
spondence with Mary Todd Lincoln 
planning Mrs. Lincoln’s release from 
an insane asylum where her only living 
child had placed her. 

This book is arguably misnamed as 
Bradwell was not, in fact, the first 
woman admitted to the practice of law 
in the United States or even in Illinois. 
She was the first to have a long profes- 
sional life, and she was the one to 
appeal to the Supreme Court to estab- 
lish a woman’s right to be an attorney. 
Even with its shortcomings, Friedman’s 
account of Bradwell’s career makes 
interesting reading. 


The Soul of the Law 
by Benjamin Sells 


In The Soul of the Law, therapist and 
attorney Benjamin Sells reveals how 
the once-respected legal profession has 
become sick in the soul. In the process, 
Sells offers insight on how all of us, 
regardless of profession, can enrich our 
lives by bringing ideals and passion 
back into our work. 

Once a practicing attorney in Chi- 
cago, Sells has included personal anec- 
dotes from his own life and his practice 
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counseling lawyers and others to illus- 
trate the issues and ideas. According 
to Sells, lawyers often complain of 
feeling empty despite material success 
and alienated not only from loved ones, 
but from the clients they serve. 

Sells believes that the deep feelings 
of inadequacy so many lawyers report 
originate in law school, where students 
are constantly expected to be strong, 
all-knowing, confident, and aggressive. 

Sells further reveals how our legal 
system and law firms perpetuate these 
and other problems. The rigid hierar- 
chy of law firms, observes Sells, sty- 
mies communication between lawyers, 
preventing the kind of mentoring that 
engenders loyalty, a problem many of 
today’s law firms face. And it is no 
wonder so many lawyers feel dissatis- 
fied with their work, according to Sells, 
when they are evaluated solely on the 
business they bring in and the hours 
they bill. 

He also observes how lawyers see 
justice as being somewhat alien to 
their work. Most lawyers, notes Sells, 
feel more comfortable stating that they 
work to ensure order rather than jus- 
tice. 

The Soul of the Law is published by 
Element Books, 42 Broadway, Rock- 
port, MA 01966 for $22.95. 


Coudert Brothers 
by Virginia Kays Veenswijk 

Written by a corporate historian with 
full access to the firm’s legal, partner- 
ship, family, and photographic files, 
Coudert Brothers: A Legacy In Law, 
The History of America’s First Interna- 
tional Law Firm 1853-1993, traces Coud- 
ert’s evolution, mirroring the de- 
velopment of the law in America, as 
the young nation grew from a frontier 
society into a world power. 

Coudert Brothers, a mainstay of New 
York’s legal establishment since before 
the Civil War, was founded by three 
Coudert brothers, whose father fled 
France after Napoleon’s fall. Led by 
succeeding generations of Couderts, un- 
til 1980, the firm was given continuity 
and direction in America’s constantly 
evolving and complex business society. 
Virginia Veenswijk presents a portrait 
of the way a distinguished and enterpr- 


ising American law firm interacted 
with presidents and politicians, Broad- 
way aciors and Supreme Court jus- 
tices, corporate heads, foreign diplo- 
mats, trust magnates and many others 
during its 140-year history as an inter- 
national law firm. 

Coudert Brothers also portrays an 
eventful century from the golden age 
of courtroom oratory in the mid-19th 
century to the era of multinational 
corporations and global outreach of 
today. Coudert Brothers is enriching 
reading, not only for those within the 
entire spectrum of the legal profession, 
but also for those who relish a saga of 
ambition passed down from one gen- 
eration to the next and what it took to 
make that dream of success keep on 
coming true. 

Virginia Kays Veenswijk, an honors 
graduate of Vassar, became a Princeton- 
based editor and publisher, and now 
lives and works in southern Florida. 

Coudert Brothers is published by 
Truman Talley Books/Dutton, 375 
Hudson Street, New York, NY 10014 
for $30 (448 pp.). 


Methods of Execution 
by Fredrick D. Huebner 

Set in Seattle, Methods of Execution 
is a legal thriller, the fifth novel by 
Fredrick D. Huebner to feature the 
character Matt Riordan, who is de- 
scribed as “part Perry Mason, part 


Columbo.” The character is a tough, 
cynical lawyer who has burned out and 
retreated into self-isolation until an old 
girlfriend requests his help with a 
death appeal for a convicted serial 
killer. 

As Riordan is drawn into the case, 
he begins to believe that the serial 
killer, Polhaus, may not be a murderer. 

According to Mystery News, Methods 
of Execution is “unquestionably . . . an 
intricately plotted enigma, expertly 
paced in suspense and demonstrates 
once again the fine writing abilities of 
an obvious master of his craft.” 

Published by Simon & Schuster, Meth- 
ods of Execution sells for $22 (284 
pages). 


Interstate Child Custody 


by Mark S. Guralnick 

Attorney Mark S. Guralnick of Ft. 
Lauderdale has authored a book on 
how to litigate interstate child custody 
claims. The book, entitled Interstate 
Child Custody Litigation, is published 
by the Family Law Section of the 
American Bar Association. 

The book contains 13 chapters cover- 
ing multistate jurisdiction questions, 
discovery techniques, and custody trial 
tactics. It includes the full text of the 
Uniform Child Custody Jurisdiction 
Act and the Parental Kidnap Preven- 
tion Act, and an analysis of how those 
provisions apply in the states. 


Attorneys’ Title Insurance Fund, Inc. 29 
Avis Rent A Car 25 
Best Case Solutions, Inc. 79 
Corporation Information 

Services Cover 3 
Earl Productions, Inc. 79 
Empire Corporate Kit Company 5 
Excelsior/Midstate 35 
The Financial Valuation Group 80 
Henry Gooch Furniture Co. 79 
Government Liaison Services 86 
Health Care Auditors, Inc. 79 
Hildebrandt 39 
Inter-City Testing & Consulting 79 
International Genealogical Search 14 
Kemp & Associates 31 
Lawyers Cooperative Publishing 3, 8,9 


V 


ADVERTISERS INDEX 


BPA 


INTERNATIONAL 


Lawyers Professional Liability 

System 13 
Little St. Simons Island 33 
Martindale Hubbell 15 
Matthew Bender 11 
MBNA American Bank, N.A. 7 
Mead Data Central 16, 17, 40, 41 
The Michie Company Cover 2 
National Institute for Trial Advocacy 43 
Northern Lights Software, Inc. 49 
On Point Solutions 1 
Overseas Services International Corp. 30 
Physicians for Quality 80 
Specialty Software Corp. 79 
Transmedia 14 
UCC Filing & Search Services 6, 47 
West Publishing Company Cover 4 


78 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1994 


Guralnick’s book includes 49 check- 
lists and 18 forms to use throughout 
the litigation and settlement process. 
Also included are 15 sets of interroga- 
tory questions and 21 sets of deposition 
questions for the custody lawyer. 


Guralnick, who holds a Ph.D., is a 
member of the bar in Florida, New 
Jersey, New York, Pennsylvania, Mary- 
land, and the District of Columbia. 


Interstate Child Custody Litigation is 
available directly from the American 
Bar Association, Publication Orders, 
P.O. Box 10892, Chicago, Ill. 60610- 
0892. Fax orders 24 hours a day to 
(312) 988-5568. The price is $49.95 for 
ABA Family Law Section members, 
and $54.95 for nonmembers. 


Guide to Liability 

Insurance Policies 

Griffin Communications, Inc., publisher 
of several insurance reference books 
and periodicals, has introduced The 
D&O Book: A Comparison Guide to 
Directors and Officers Liability Insur- 
ance Policies, written for insurance 
professionals, risk managers, chief fi- 
nancial officers, attorneys, and other 
professionals who need a comprehen- 
sive understanding of D and O insur- 
ance coverage. 


The book explains in detail D and O 
policy conditions, definitions, and ex- 
clusions; provides charts and compari- 
son worksheets to help evaluate and 
highlight differences of more than 50 
D and O policies; and uses simple 
policy language to clarify application 
and meaning of important definitions 
and key words. 


“The D and O book was written to 
teach the basic concepts of coverage 
and policy form analysis in a concise, 
comprehensive format,’ explains Gary 
Griffin, publisher of Griffin Communi- 
cations, Inc. “It’s a quick read and a 
handy reference for anyone dealing 
with D and O insurance issues. Anyone 
who sells, makes recommendations, or 
is responsible for this type of insurance 
should have this book in their library.” 


The D&O Book: A Comparison Guide 
to Directors and Officers Liability In- 
surance Policies sells for $145 and may 
be ordered from Griffin Communica- 
tions, Inc., 1420 Bristol Street North, 
Suite 220, Newport Beach, California 
92660, 714/752-1058, ext. 235. 


LAWYER SERVICES PAGES 


WINNING! 
That’s What Matters 


@ WIN the confidence of your clients 
* WIN the approval of your peers 


+ WIN the battle of stage fright in the 
courtroom 


AN 
ATTORNEY PREPARES ... 


The Case For 
Non-Verbal Behavior 


A video approved by The 
Florida Bar for CLE 


Order From: 
Earl Productions, Inc. 
6800 S.W. 40th Street, # 288 
Miami, FL 33155 
(305) 662-1318 BO” 


BANKRUPTCY 


Spend less valuable time filing 
Chapter 7, 11, 12, 13 
bankruptcies! 


p Fast and extremely easy 
to learn and use. 


p> Best looking, typeset- 
quality forms. 


Unlimited, toll-free 
telephone support. 


> Economical, even for 
occasional filings. 


Call 1-800-492-8037 for free 
demo disk, references and 
sample forms 


30% off if you own a competing product. 
Leave the hassles behind! 


Best Case Solutions, Inc. 
635 Chicago Ave., Suite 110 ¢ Evanston, IL 60202 


CHAP7.13 
introd 


The Chapter 13 
Software that 


adapts to 
different courts. 


Makes complete 
plans in 13 minutes. 


Demo disk. References. 
Money back guarantee. 


_ Specialty Software 
1111 Woodward, Royal Oak, Ml 48067 
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FURNITURE CO 


TEN 


Stand-Up Desks * Revolving Bookcases 
Executive Desks ¢ File Cabinets 
Table Desks * Stackable Bookcases 
Solid Hardwood Furniture 
at Factory Prices 
CALL TOLL FREE 1-800-838-9494 
FBJ, Box 577, Silverhill, AL 36576 


Inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Giass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution— 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(407)361-0990 
FAX (407) 338-7771 
4400 North Federal Highway 
Boca Raton, FL 33431 


HCAIHEALTH CARE AUDITORS, 


MEDICAL EXPERT TESTIMONY SERVICES 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


+ GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. 


- GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 
explore potential medical strategy/arguments and tactics commonly used by 


opposing side to indemnify their clients. 


- GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon your directives, we shall be pleased to forward a detailed report. 


- OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert’s 
work-up for his affidavit. No retired, no foreign, and no court-worn experts. 
No university physicians who can sabotage your plaintiff's case in favor of defense. 
We are not a simple referral service as we have provided litigation support to over 
750 firms throughout the U.S. We have earned our reputation prudently, for 


defense firms, carriers and plaintiffs. 


HCAI: Health Care Auditors, Inc. 
2 Corporate Drive, Penthouse 690 
Clearwater, Florida 34622 


Telephone (813) 579-8054 
Telecopier (813) 573-1333 


We are pleased to receive your calls. 
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FREE CATALOG 
New 
4 


SEARCHING 
FOR 
CO-COUNSEL ... ? 


Consult the Attorney 
Biographical Section of 
the 1993 Florida Bar 
Journal directory. 


For more information 
contact Javier Cano at 
(904)561-5601. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Qualit 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
“plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


Valuation Should Not Be A Gray Area! 


The Professionals to Call When You Need Appraisal Services 
Accepted by the Courts Statewide 


FINANCIAL VALUATION 


APPRAISALS 
BUSINESS * MACHINERY & EQUIPMENT + REAL ESTATE 


MICHAEL J. MARD, ASA 
River Terrace Office Park 
8074 N. 56th Street 
Tampa, FL 33617 
PHONE (800) 490-8258 
(813) 985-2232 
(813) 988-8209 


Reports and Expert Testimony for: 
O Family Partnerships 

0 Estate and Gift Taxes 

O Eminent Domain 

O Marital Dissolution 

O Mergers and Acquisitions 
O Performance Analysis 

O Lost Profits Analysis 

Shareholder Disputes 

ESOPs 

O Fairness Opinions 

0 Economic Damages 


FAX 


GARY A. WAWRZASZEK, J.D. 
20 N. Orange Street 

Suite 1400 

Orlando, FL 32801 

PHONE (407) 236-9783 

FAX (407) 843-4315 


Tampa - Orlando - Raleigh - Los Angeles - San Diego - Las Vegas 
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your 
of fictitious name registration 
need give CIS call. 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. ; name notice in any of the 67 counties. 

It’s as easy as signing your name. PIiGet. With our exclusive tickler file we will 

Since January 1, 1991 the State of a notify you in five years when it’s time 
Florida requires all fictitious names to be : to renew and what is required. 
registered and recorded with the Secretary All we need is your Jobn Hancock. 
of State’s office. For answers to your fictitious name 

Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 


your completed application. We have SERVICES, INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division = 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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How STEEL HECTOR & DAVIS GETS 
INTERNATIONAL RAINMAKING POWER 


“Our recent affiliation with on¢ 
of Venezuela’s most prestigious la 
firms is big news for us, and West's‘ 
Legal Directory helps get the word 
out to a referral network of 

companies and firms 
with business ties 
there,” says Joseph P. 


Klock, Jr., Chairman 


and Managing Partner, Steel Hector 
& Davis, Miami, FL. 

“Bentata Hoet & Asociados 
gives us a more dynamic presence 
in Latin America. That’s vital with 
more companies and firms doing 
business globally. We can market 
ourselves cost-effectively on 
WESTLAW‘® to clients and prospects 
in key international business 
centers, making West’s Legal 
Directory a welcome new ingredien 
to our marketing mix.” 

Be part of the rainmaking 
referral network on West’s Legal 


Directory. Call 1-800-777-7089. 
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